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Member and Montana News

Starnes joins Great Falls law firm

Heather M. Starnes has joined the Great Falls law firm of 
Scott, Tokerud & McCarty, P.C., as an associate.  

Starnes graduated with honors from 
Baylor University with a B.A. in Economics, 
French, and German.  She obtained her 
Juris Doctor and M.B.A. from St. Mary’s 
University in 2008.  She practiced law in 
Texas for a year, before living in England, 
Arizona, Japan, and Utah.  She recently 
moved to Montana, passed the Montana Bar 
exam, and is now licensed to practice law in 
both Texas and Montana. 

Starnes will practice in the firm’s primary 
focus areas: estate planning and administration, business exit 
planning, elder law, and business and corporate organizations.

Simon opens Elder Law firm in Bozeman

Owner Peter Simon has announced the official opening of 
his solo law firm located on the north side of Bozeman.  The 
firm will primarily specialize in Elder Law, including plan-
ning for incapacity, disability, health care, and long-term care, 
Medicare and Medicaid guidance, conservatorships & guard-

ianships, elder abuse & fraud, and veterans 
benefits claims and appeals.  Basic estate 
planning services will also be offered, such 
as wills, trusts, and powers of attorney.

Simon grew up in the Gallatin Valley, 
and graduated from Ophir School in Big Sky 
and Bozeman High School.  He continued 
his education at Montana State University, 
where he graduated with a Bachelor of Arts 
in Philosophy.  After spending his twenties 

in various trades and office management, 
Simon decided to continue his education at 

the University of Montana School of Law.  There he interned in 
the Elder Law Clinic and the University of Montana Office of 
Legal Counsel, and earned his Juris Doctorate with honors in 
2015.  Simon returned to Bozeman, and decided the best way 
he could help others in these specific areas was to open his own 
practice.

Contact information:  Gallatin Elder Law & Estate Planning 
PLLC, 1800 N. Rouse Ave, Building C, Unit 4, Bozeman, MT 

59715.  Phone: 406-577-2292; fax: 406-577-2291; email: ptsi-
mon.law@gmail.com.

Rogers joins Worden Thane law firm

Martin Rogers has joined the Worden Thane law firm in 
Missoula.

Rogers’ practice consists of civil litiga-
tion, appeals, and business transactions with 
a fondness for business litigation and intel-
lectual property. 

He received his law degree from in 2016 
from the Alexander Blewett III School of 
Law at the University of Montana.  

Rogers attended Carroll College in 
Helena and graduated with a biology degree. 

You may contact him at 406-721-3400; 
or mrogers@wordenthane.com; or by mail at 

111 N. Higgins, Suite 600, Missoula, MT 59802.

Kris A. McLean Law Firm PLLC opens in Florence

Kris McLean announces that after over 30 years as a federal 
prosecutor in Montana’s US Attorney’s office, he has opened 
the Kris A. McLean Law Firm, PLLC in Florence, Montana. 

As an Assistant U.S. Attorney, McLean 
litigated many civil and literally hundreds of 
criminal cases through trial in federal court 
on behalf of the United States.

Civil cases included defense and prosecu-
tion of claims under the Federal Tort Claims 
Act, CERCLA, RCRA, bankruptcy statutes, 
and FLPMA litigation. Criminal cases 
included prosecution of complex banking 
and securities fraud, money laundering, wire 

fraud, and environmental crimes. In connec-
tion with this District Court work, McLean 

represented the United States before the Ninth Circuit Court of 
Appeals in approximately 60 oral arguments.

In private practice, McLean will focus on trial work in fed-
eral and state courts.  

Contact the Kris A. McLean Law Firm, PLLC, at kris@
krismcleanlaw.com; P.O. Box 1136, Florence, MT 59833; or 
406-214-1965.

Starmes

Simon

Rogers

McLean

Have Member News to Submit?
Member and Montana news and photos are free to submit. If you or your firm 
have news you would like to let the Montana legal community know about, email 
Montana Lawyer Editor Joe Menden at jmenden@montanabar.org. Email or call 
406-447-2200 with any questions about submissions.
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O’Reilly joins James Brown  
Law Office in Helena

Carrie A. O’Reilly has joined the 
James Brown Law Office, PLLC of 

Helena as the firm’s 
new associate attor-
ney. O’Reilly comes 
to Montana by way 
of Michigan and 
Colorado where she 
specialized in bank-
ruptcy, family law 
and estate planning.

O’Reilly gradu-
ated from the 

University of 
Michigan in 2000 and attended San 
Diego’s California Western School of 
Law in 2003.

Before moving to Montana, she 
spent the last year working in Denver.

She can be reached at 449-7444 or 
thunderdomelaw1@gmail.com.

Member and Montana News

O’Reilly

Ignite Referrals with ARAG®

 Gain clients from ARAG’s more than one million plan members 

 Increase your visibility for no fee or subscription charges

 Work with clients who want an ongoing relationship

Learn more: ARAGlegal.com/attorneysM1 or call 866-272-4529, ext. 3

AWI Journal seeks submissions

The AWI Journal is seeking proposals 
for articles to be published in the quar-
terly publication of the Association of 
Workplace Investigators. AWI Journal 
articles focus on the many different 
aspects of workplace investigations, such 
as legal issues (how the law applies to the 
work of investigators), practical mat-
ters, similarities and differences between 
workplace investigations and other fields 
of endeavor, and developments in the 
law. 

The publication so no articles on local 
issues unless they have larger implica-
tions on workplace investigations. 

Articles include: 
n substantive feature articles (3,000 to 

5,000 words) usually authored by an at-
torney or a human resource professional; 
n articles that examine past employ-

ment laws or court decisions that affect 
workplace investigations today (900 to 
2,000 words); and 

n case notes (900 words), shorter 
articles focusing on recent legal decisions 
or laws and their potential impact. 

The AWI JOURNAL is read by all 
members of the Association of Workplace 
Investigators, a professional membership 
association for attorneys, human resource 
professionals, private investigators, and 
many others who conduct, manage, or 
have a professional interest in workplace 
investigations. Some of our members 
are internal workplace investigators who 
work inside a company, and some are 
external investigators. AWI’s mission is 
to promote and enhance the quality of 
impartial workplace investigations. For 
more information, please visit awi.org.

If you would like to write an article, 
please send a brief one- or two-paragraph 
description to editor Susan Woolley at 
awijournal@awi.org. If you have URLs 
to previously published articles that are 
relevant to your pitch, please include 
them in your email. Please do not send 
unsolicited manuscripts.

https://www.araglegal.com/attorneys/index.htm?utm_campaign=attorney-prospect-recruitment_2016&utm_medium=print&utm_source=montana-lawyer-mag
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Court Orders

Oral Argument Schedule

Harassment, discrimination would be misconduct 
under proposed professional conduct provision

The Montana Supreme Court is considering adopting a new 
paragraph to Rule 8.4 of the Montana Rules of Professional 
Conduct to add an anti-harassment and anti-discrimination 
provision.

The court ordered a 45-day comment period on the new 
paragraph. Comments must be filed in writing with the Clerk of 
the Supreme Court by 5 p.m. on Friday, Dec. 9.

The court is considering the provision at the sugges-
tion of the Center for Professional Responsibility Policy 
Implementation Committee of the American Bar Association.

New paragraph 8.4(g) would provide that it is professional 
misconduct for a lawyer to

engage in conduct that the lawyer knows or reasonably 
should know is harassment or discrimination on the 
basis of race, sex, religion, national origin, ethnicity, 
disability, age, sexual orientation, gender identity, 
marital status or socioeconomic status in conduct 
related to the practice of law. This paragraph does 
not limit the ability of a lawyer to accept, decline or 
withdraw from a representation in accordance with 
Rule 1.16. This paragraph does not preclude legitimate 
advice or advocacy consistent with these Rules.

The ABA House of Delegates in August passed a resolu-
tion incorporating this paragraph into the ABA Model Rules of 
Professional Conduct.

Court extends comment period until  
Nov. 25 on proposed MRPC Rule 4.4(c)

The Montana Supreme Court has extended the comment 
period until Nov. 25 on a proposed new Rule 4.4(c) of the 
Montana Rules of Professional Conduct as they relate to lawyers’ 
respect for rights of third persons regarding electronically stored 

information.
The proposed subsection would read as follows:

A lawyer shall not knowingly access or use 
electronically stored information in a communication 
or document received from another lawyer, for the 
purpose of discovering protected work product, 
privileged or other confidential information unless 
the receiving lawyer has obtained permission to 
do so from the  author of  the  communication or  
document.  Communication or document as used in 
this rule excludes documents produced in discovery 
and information that is the subject of criminal 
investigation.

The Supreme Court in September approved changes to the 
MRPC regarding lawyers ethical responsibilities in the use of tech-
nology related to confidentiality and respect for rights of third per-
sons. The proposed subsection 4.4(c) was originally proposed by the 
State Bar of Montana’s Ethics Committee as part of those proposed 
changes, but the language was removed by the Board of Trustees 
before the proposal was presented to the Supreme Court.

The court in September directed the bar’s Ethics and 
Technology committees to confer and submit additional com-
ment on the proposal. Other members of the bar may also 
submit comment.

Comment must be made in writing to the Clerk of the 
Montana Supreme Court.

Read the petitions, the Supreme Court’s orders and public 
comment in the case at the court website.

APPOINTMENTS
3 reappointed to Commission on CLE

The Montana Supreme Court in October reappointed three 
members of the Commission on Continuing Legal Education to 
new terms.

Courtney Mathieson, Lisa Mecklenberg Jackson and Cynthia 
Thiel, whose previous terms expired on Sept. 30, were appointed 
to new terms expiring on Sept. 30, 2019. 

Court taking comment until Dec. 9 
on proposed Rule 8.4(g) of MRPC

Wednesday, Dec. 7: State v. Eskew, 
Criminal. 9:30 a.m. in the Courtroom of the 
Supreme Court in the Joseph P. Mazurek 
Justice Building in Helena. The Honorable 
Heidi Ulbricht will sit in place of Justice 
Patricia Cotter, who is retiring Dec. 30.

Jasmine Nicole Eskew was convicted of 

assault on a minor but acquitted of felony 
murder for the 2012 death of her daughter.

Eskew argues that officers downplayed 
their Miranda warning, rendering her 
waiver involuntary; that officers’ used inter-
rogation techniques that coerced a confes-
sion; and that the district court erred in not 

allowing expert testimony regarding false 
confessions. 

The state argues that Eskew was properly 
informed of her Miranda rights, that the dis-
trict court was correct to deny her motion to 
suppress, and that excluding false confession 
testimony was within its discretion. 
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Court News

Commission forwards 4 names 
for 17th Judicial District judge

The Judicial Nomination Commission 
has submitted the following names to 
Gov. Steve Bullock for consideration for 
appointment to the upcoming vacant 
judicial seat in the 17th Judicial District 
(Blaine, Phillips, and Valley Counties):
n Peter L. Helland, Glasgow
n Yvonne Gaye Laird, Chinook
n Dan Raymond O’Brien, Malta
n Randy Homer Randolph, Havre
The four were among six who applied 

for the position.
The commission’s action followed a 

30-day public comment period. Before 
recommending the nominees to the 
governor, commission members inter-
viewed the nominees. The governor must 
fill the position within 30 days of receipt 
of the nominees from the commission. 
The person appointed by the governor is 
subject to Senate confirmation during the 
2017 legislative session. If confirmed, the 
appointee will serve until January 2019.

Commission to interview 6  
for 18th Judicial District judge

The Judicial Nomination Commission 
on Nov. 14 will interview six applicants for 
district court judge for the 18th Judicial 
District (Gallatin County). They are:
n Andrew J. Breuner, Gallatin 

Gateway
n Martin David Lambert, Bozeman
n Rienne Hartman McElyea, 

Bozeman
n James Donald McKenna, Bozeman
n Daniel J. Roth, Bozeman
n David Langdon Weaver, Bozeman
The six were among 10 applicants.
Interviews will begin at 8:30 a.m. in 

the Law and Justice Center, Department 
1 Courtroom (Room 301), 615 S.16th 
Ave. in Bozeman. The interviews and 
deliberations are open to the public.

12 apply for Fifth Judicial 
District judgeship vacancy

Twelve attorneys have applied for 

a judicial vacancy in the Fifth Judicial 
District (Beaverhead, Jefferson, and 
Madison counties). They are:
n Luke Berger, Helena
n Victor Bunitsky, Virginia City
n William A. Chambers, Helena
n Matthew Lowery Erekson, Missoula
n Jed Clayton Fitch, Dillon
n Lori Ann Harshbarger, Whitehall
n Mathew James Johnson, Helena
n Alice Suzanne Nellen, Bozeman
n Edmund F. Sheehy, Jr., Butte
n Peter Mark Tomaryn, Dillon
n Valerie D. Wilson, Helena
n Roberta R. Zenker,  Helena
The Judicial Nomination Commission 

is now soliciting public comment on the 
applicants. You can view the applications 
at http://courts.mt.gov/supreme/boards/
jud_nomination.  The commission will 
accept comment until 5 p.m. on Dec. 1. 

Submit comments to:
Judicial Nomination Commission, 

c/o Lois Menzies, Office of Court 
Administrator, P.O. Box 203005, Helena, 
MT  59620-3005; or mtsupremecourt@
mt.gov.

MARTIN ROGERS 
CIVIL LITIGATION AND  

BUSINESS TRANSACTIONS

Worden Thane P.C. Welcomes Martin Rogers to the Team

PROVIDING BUSINESSES AND INDIVIDUALS THE HIGHEST QUALITY LEGAL SERVICES IN A COST-EFFECTIVE MANNER SINCE 1924.

111 N. HIGGINS, SUITE 600 
MISSOULA, MT 59802  
(406) 721-3400 
www.wordenthane.com

We are happy to announce the addition of Martin Rogers 
to the law firm of Worden Thane P.C.

Raised in Joliet, Montana, Martin garnered an eclectic set of interests – from storytelling to 
biology and finally the law. As a lawyer, Martin is both advisor and counselor, priding 

himself in hard work and providing value to his clients. His practice consists of civil 
litigation, appeals, and business transactions with a fondness for business litigation and 

intellectual property. Above all else Martin wants to help clients during times of crisis. He 
takes the time to understand their problems and goals and they benefit from his complex 

problem solving skills, leashed tenacity, and attention to detail.

www.wordenthane.com
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IOLTA/Trust Account
& Pro Bono Reporting  

Due Jan. 9, 2017

Every attorney with an active license to practice law in Montana  
must complete an IOLTA Compliance Certification process.  

If you are not an active attorney in Montana you do not need to complete the process.

Report online by going to www.montanabar.org 
and clicking on the IOLTA Reporting graphic

Reporting period begins Nov. 14, 2016

Sign in using your State Bar of Montana credentials.  
If you don’t remember your password or it is your first time signing in  

at the website, click “Forgot your password?”

Instructions and FAQs will be available
at www.montanabar.org
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Longtime law professor Patterson was a ‘founding 
father’ of clinical training program, leader in the bar

This past February, the citizens of 
Montana, and especially the lawyer-
ing community, lost a favorite son: 
Professor David J. Patterson.  During his 
many years at the University of Montana 
School of Law, Professor Patterson 
touched the lives, and often the hearts, 
of literally thousands of lawyers, both in 
Montana and elsewhere. With a pro-
found sense of gratitude, we offer this 
small tribute to his memory. 

Most of Montana’s practicing law-
yers received their first introduction to 
lawyer ethics from Professor Patterson. 
His teaching career spanned nearly 
five decades. Among his courses were 
Professional Responsibility, Municipal 
Law, Legal Aid, Legislation, Social 
Legislation, Workers Compensation and 
Family Law.

David J, as many law students re-
ferred to him, was a “founding father” in 
the Law School’s unique clinical train-
ing program, one of the first practical 
lawyering skills programs in the country. 
His supervision and coordination of the 
Legal Aid course included field place-
ments for students in County Attorney 
offices, Legal Aid offices, and others. 
Through his work and effort, the Law 
School’s practice-ready clinical program 
remains a cornerstone of the Alexander 

Blewett III School of Law curriculum.
Professor Patterson was revered not 

only by his students but by Montana 
courts and the State Bar of Montana as 
well. Dave served 20 years on the State 
Bar’s Ethics Committee, along with 
the Supreme Court’s Commission on 
Practice.  Professor Patterson remains 
one of a handful of law professors 
nationwide who served on a state bar 
ethics committee and one of a select few 
to chair such a committee. He served 
as general counsel to the Montana 
Association of Counties for many years.

Throughout his busy career, he 
continued to serve the community 
through his advocacy of pro bono work, 
particularly adoption cases. Catholic 
Social Services presented Prof. Patterson 
the Stock Award in 2007. He was one of 
the first members of the Montana Legal 
Services Association Board of Trustees 
on which he served more than 30 years.

We will remember Professor 
Patterson as an unpretentious man, with 
a wry wit and unassuming demeanor. 
Dave was always available to his stu-
dents, his former students and the State 
Bar, consistently willing to share his 
time.  Dave and his wife, Jeanne, were 
longtime active members of the Holy 
Spirit Episcopal Church in Missoula.  

Jeanne, who obtained a paralegal certifi-
cate, assisted Dave in his teaching and 
consulting roles. They were very engaged 
in the law school community.  Jeanne 
predeceased Dave in Missoula.  

Becoming a friend of Dave’s was easy 
and, once a friend, his loyalty was un-
wavering for life.  Both Dave and Jeanne 
will be missed.

Professor Klaus Sitte 
Professor Greg Munro
Retired Faculty, Alexander Blewett III 

School of Law 

Letter to the Editor

Law School News

Montana Lawyer  
letter to the editor policies

The Montana Lawyer editor will 
make every effort to print letters 
submitted by the members of the 
State Bar of Montana. Letters longer 
than 250 words require prior ap-
proval of the editor. 

Letters may be submitted by 
email to jmenden@montanabar.
org or mailed to Montana Lawyer 
Editor, P.O. Box 577, Helena, MT 
59624. 

Mills, Williams speak at  
Clinical Law Conference

Margery Hunter Brown Indian Law 
Clinic Co-Director Professor Monte 
Mills’ and Land Use & Natural Resources 
Clinic Co-Director Professor Martha 
Williams’ gave a presentation on “place-
based” legal education at the Northwest 
Clinical Law Conference held at Warm 
Springs, Oregon, in early October. 

Mills and Williams’ presentation, 
“Place as Community: Fostering a ‘Sense 
of Place’ in Clinic,” challenged partici-
pants to foster an understanding of the 

meaning of place and to incorporate the 
value of a sense of place in their clinics 
and in their teaching.

“We work with students in clinic who 
seek to forge a legal career in natural 
resources, environmental, or American 
Indian law,” Professor Mills said. “To 
be an effective advocate and attorney in 
each of these fields, a lawyer must at least 
understand, if not appreciate, the role 
that place plays in informing both law 
and policy, as well as the values, beliefs, 
and culture of his or her client.”

Professor Williams added that 
“such an understanding is particularly 

important to effective conservation work 
and when working with and for Indian 
tribes and their members, for whom a 
connection to place is often central to 
existence. At a broader level, the ability 
of our students, as future legal leaders, to 
craft solutions from our common sense 
of place or at least a common respect for 
our individual sense of a shared place 
may ultimately determine their success.”

Themed “Clinics and Community,” 
the conference drew two dozen attend-
ees from the Northwest region. The 
Blewett School of Law will host the 2017 
gathering.



Page 10 November 2016

Feature Article | Montana Legal Services 50th Anniversary

50 YEARS OF  
CIVIL LEGAL AID 

IN MONTANA
As it marks a major milestone, MLSA looks 
back at its past successes and challenges,  

looks ahead to plans for the future 
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By Emma O’Neil 
Montana Legal Services Association

On Oct. 6, 2016, Montana Legal Services Association 
staff members and community supporters came together 
in Helena to celebrate 50 years of providing civil legal 
services to low-income Montanans. It was a chance to 
recognize the hard work and dedication of MLSA’s staff 
members, pro bono attorneys, and supporters as well as to 
remember why we do what we do. Each year, MLSA pro-
vides civil legal services to almost 3,000 people, and those 
numbers add up.  In 50 years, MLSA has made a differ-
ence in the lives of hundreds of thousands of Montanans 
living all across the state. But it has not been without its 
challenges. So as MLSA’s 50th anniversary year draws to a 
close, let’s take a moment to remember both the challeng-
es and the successes of civil legal aid in Montana. 

The Beginnings: LBJ’s ‘War on Poverty’
On Jan. 8, 1964, President Lyndon B. Johnson an-

nounced a lofty goal: to wage war on poverty.  Through 
legislative reforms and policy proposals that aimed at ad-
dressing unemployment, increasing access to housing and 
health care, and reducing economic instability, he sought 

“not only to relieve the symptom of poverty, but to cure it 
and, above all, to prevent it.” 

It was an ambitious goal. But in 1964, poverty was at 
the forefront of the nation’s mind. With the national pov-
erty rate at 26 percent and close to 40 million people living 
on less than $3,000 per year, President Johnson believed 
that the United States needed to change how it thought 
about and dealt with issues of poverty.1 Nothing short of a 
concentrated, systemic effort would be able to effectively 
address the root causes of poverty and result in a decrease 
in the federal poverty rate, he believed. 

One part of the War on Poverty was civil legal 
aid. Added on almost as an afterthought to President 
Johnson’s proposed legislation, civil legal aid funding 
sought to address the civil legal problems that prevented 

1  U.S. Bureau of the Census, “Table 6: People Below 125 Percent of Poverty 
Level and the Near Poor, 1959-2015,” Current Population Survey, Annual 
Social and Economic Supplements, available at www.census.gov/data/
tables/time-series/demo/income-poverty/historical-poverty-people.html 
(last revised September 1, 2016); Maurice Isserman, “50 Years Later: Poverty 
and The Other America,” Dissent Magazine (2012), available at www.dissent-
magazine.org/article/50-years-later-poverty-and-the-other-america.

LBJ’s ‘War on Poverty’ gave birth to civil aid model

Photo provided

MLSA Board Member Andy Patten, Lt. Gov. Mike Cooney, and Chief Justice Mike McGrath stop to talk at MLSA’s 
50th Anniversary Celebration Oct. 6 at the Holter Museum of Art in Helena.

MLSA, next page
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low-income Americans from achiev-
ing economic and financial stability. 
Montana was no exception, and on May 
5, 1966, MLSA was founded to provide 
free civil legal aid to Montanans living 
in poverty. MLSA quickly opened field 
offices in Butte, Great Falls, Missoula, 
Helena, and Billings. By the 1970s, MLSA 
had opened field offices throughout rural 
Montana and provided services to clients 
with 39 attorneys. 

In these early years of civil legal aid, 
relatively high levels of funding with 
fewer restrictions meant that MLSA at-
torneys were able to tackle larger legal 
reforms while also addressing individual 
civil legal problems. The civil legal aid 
model in place during the 1960s and 
1970s was in large part based on the 
“law reform” efforts of other organiza-
tions such as the NAACP and the ACLU, 
both of which had had success using 
litigation to produce changes in exist-
ing law. In 1970, the Office of Economic 
Opportunity, which then oversaw legal 
aid funding, established a “commitment 
to redress historic inadequacies in the 
enforcement of legal rights of poor people 
caused by lack of access to those institu-
tions that were intended to protect those 
rights.” 2 This decision placed the idea 
of “law reform” at the center of legal aid 
programs across the country. 

Legal aid programs throughout the 
United States began taking on cases 
that allowed them to make headway in 
changing laws and policies that nega-
tively impacted the lives of low-income 
Americans.  In this “golden age” of class-
action lawsuits and broad-based advo-
cacy, legal aid attorneys won major cases 
in state and federal courts that helped 
protect the legal rights of Americans 
living in poverty. One such case, Shapiro 
v. Thompson (1969), ensured that legal 
welfare recipients were not arbitrarily 
denied benefits; another, Goldberg v. 
Kelley (1970), required the government 
to follow due process when seeking to 
terminate benefits.3  In Montana, MLSA 
pursued a series of cases protecting the 
2  Alan W. Houseman and Linda E. Perle, “Securing 
Equal Justice for All: A Brief History of Civil Legal Assis-
tance in the United States,” Center for Law and Social 
Policy (2007), 4; Id. at 12. 
3  Id. at 20; , Shapiro v.Thompson, 394 U.S. 638 (1969); 
Goldberg v.Kelley, 397 U.S. 254 (1970). 

due process rights of Montanans invol-
untarily committed to a state mental 
hospital.4 Civil legal aid attorneys also 
appeared before legislatures and admin-
istrative agencies to try to pass legislation 
and make policy changes that recog-
nized the issues faced by people living in 
poverty, all of which had an impact in 
increasing the legal protections available 
to low-income Americans.

Civil legal aid in Montana received a 
boost in 1974, when Congress established 
the Legal Services Corporation (LSC), a 
private organization intended to pro-
mote equal access to justice by funding 
high-quality civil legal aid to low-income 
Americans.  The creation of LSC did not 
result in any major changes in the day-to-
day operations of legal aid programs like 
MLSA, but it did result in one important 
change: funding.  In 1975 LSC’s total 
budget, with which it funded legal aid 
programs across the country, was $71.5 
million per year; by 1981, that number 
had grown to $321.3 million.5 Much of 
this increase in funding went directly 
toward expanding legal aid programs 
in previously underserved areas like 
Montana, where the increase in funding 

4  In the Matter of N.B, 620 P.2d 1228 (1980); In the 
Matter of Ernest Simons, 698 P.2d 850 (1985).  
5  Houseman and Perle, supra 2 at 24.

helped build the capacity of MLSA to 
serve clients.

Still, there were challenges to MLSA’s 
efforts to expand access to civil legal 
services and advocate for change for 
low-income Montanans. In 1971, for in-
stance, MLSA Executive Director Barney 
Reagan was summoned to District Court 
to defend against allegations that MLSA 
solicited clients for contrived litigation. 
The allegations were later found not to 
be true. Another bump in the road came 
in 1972 when MLSA’s efforts to develop 
self-help legal education programs were 
challenged before ultimately being 
found ethical in In re: PROFESSIONAL 
ETHICS, 503 P.2d 531 (1972) so long as 
the education program was “…dignified 
in tone, does not promote or advertise 
individual attorneys, does not in and 
of itself stir up or promote litigation 
either in individual cases or to promote a 
cause…”6  The Montana Supreme Court 
stated that the indigent need education as 
to their legal rights to ensure equal pro-
tection of the law. MLSA could continue 
its work to advocate for and educate low-
income Montanans, but the message was 
clear: MLSA’s efforts would be closely 
monitored.

6  In re: PROFESSIONAL ETHICS, 503 P.2d 531 (1972).

Photo provided

Supreme Court Chief Justice Mike McGrath addresses guests at MLSA’s 50th An-
niversary Celebration.

MLSA, from previous page
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Funding cuts create challenges
In the early 1980s, a new challenge 

came in the form of cuts in LSC funding. 
Congress cut LSC funding by 25 percent, 
forcing MLSA to close many of its field 
offices.  Although funding would later 
increase slightly in the late 1980s and 
early 1990s, it would never return to its 
previous levels. In 1996, Congress once 
again cut LSC funding by 30 percent and 
imposed a significant number of new 
restrictions on LSC grantees, including 
MLSA. These restrictions, which prohib-
ited challenges to welfare law, class-action 
lawsuits, and requesting or collecting 
attorney’s fees, limited the kinds of 
advocacy MLSA could take part in. The 
funding cuts and restrictions also resulted 
in a 48 percent loss of funding in MLSA’s 
revenue, forcing MLSA to once again 
close field offices and lay off staff. By 
2000, the only MLSA field offices offering 
walk-in services were in Helena, Butte, 
Billings, and Missoula.

Despite these difficulties, MLSA 
attorneys continued to work to help 
increase access to justice for low-income 
Montanans. In 1983, for example, MLSA 
helped protect the constitutional rights 
of an American Indian client and other 
similarly situated American Indians in 
Kennerly v. US (1983), where the U.S. 
Ninth Circuit Court of Appeals reversed 
a judgment holding that the payment of 
the client’s trust money to the tribe with-
out any hearing violated his due process 
rights and indicated a breach of the fed-
eral government’s fiduciary responsibili-
ties.7  In 1994, MLSA also helped establish 
the right of a pro bono volunteer attorney 
or MLSA to seek and accept an award of 
attorney fees from an adverse party in In 
re: Marriage of Malquist (1994).8 

Some of MLSA’s cases, particularly 
those that were presented in front of the 
United States Supreme Court, ultimately 
had an even larger impact. In 1997, 
MLSA helped protect the constitutional 
rights of all American Indians by rep-
resenting a client in Babbitt v. Youpee 
(1997), a case that resulted in the U.S. 
Supreme Court striking down a statute 
allowing American Indian-owned land 
to revert to tribal ownership without 
compensation.9  The case was part of a 

7  Kennerly v. US, 721 F.2d 1252 (1983).
8  In re: Marriage of Malquist, 266 Mont. 447 (1994).
9  Babbitt v. Youpee, 519 U.S. 234 (1997)

larger effort to define American Indian 
sovereignty and land rights, issues which 
are still being discussed today.

Innovation in the face of shrinking 
funds

But resource limitations made it dif-
ficult for MLSA to provide services to 
everyone who needed them.  Even at the 
height of LSC’s funding, MLSA had to 
make choices about who would receive 

services and who would not. That chal-
lenge only grew as funding for legal ser-
vices shrank. In an effort to mitigate the 
impact of these limitations, MLSA began 
to develop new and innovative ways to 
reach Montanans in need of legal help. 

Many of those new ideas about how to 
reach clients revolved around technology. 
In 2001, MLSA was among the first civil 

MLSA, page 28
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Supreme Court case summaries 
from June and July 2016

By Beth Brennan 
Brennan Law & Mediation

MARTINELL V. BD. OF COUNTY COMM’RS OF 
CARBON COUNTY

2016 MT 136 (June 7, 2016) (Rice, J.; Cotter, J., dissenting) 
(4-1, affirmed)

Issue: (1) Whether the district court erred by holding that 
the Carbon County commissioners acted arbitrarily in waiv-
ing compliance with county resolution zoning requirements; 
(2) whether the protest provision in the Part 1 zoning statute, 
§ 76-2-101(5), MCA, is unconstitutional; and (3) whether the 
Carbon County commissioners’ reliance on the Part 1 protest 
provision render their decision unlawful. 

Short Answer: (1) No; (2) the Court declines to reach this 
issue; and (3) the Court declines to reach this issue. Affirmed

Facts: Appellants are a group of private landowners 
(“Landowners”) in Carbon County who initiated a petition to 
establish a Part 1 zoning district pursuant to § 76-2-101, MCA. 
Appellees are the board of county commissioners of Carbon 
County and a group of private landowners who opposed the 
proposed zoning district (“Neighbors”). Landowners submit-
ted a Part 1 zoning petition to the commission in November 
2014. The commission held a public meeting in December 2014, 
and took public comment. At the meeting, Neighbor Steven 
Thuesen told the commission that he and other landowners 
holding more than 50 percent of the acreage in the proposed 
district intended to protest if the district were established. At 
the end of the meeting, the commission voted to adopt a resolu-
tion of intent to grant the petition based on a finding that the 
district would serve the public interest and convenience. They 
determined to reconvene on Jan. 15, 2015, to address protests 
and take further action.

At the beginning of the January 2015 meeting, the com-
missioners noted that none of the parties had complied with 
Resolution 2009-16, which established the approved process 
for certifying Part 1 zoning petitions in Carbon County.  The 
commission then stated that none of the parties had been 
prejudiced by the oversight, and both parties benefited from the 
easier standards applied. The commission found that it would 
be unduly burdensome to require compliance with the process 
required by the resolution.

Later in the meeting, the commission reported that land-
owners holding 60.7% of the total acreage in the proposed 
district had protested. The commission rescinded its resolution 
of intent and voted to deny creation of the zoning district based 

on the formal protests.
Landowners filed an action against the commission, alleg-

ing three causes of action: (1) reliance on an unconstitutional 
provision; (2) arbitrary and capricious reversal of the commis-
sion’s own finding of public interest; and (3) unconstitutional 
deprivation of the Landowners’ right to a clean and healthful 
environment. The Commission and Neighbors each moved to 
dismiss for failure to state a claim.

Procedural Posture and Holding: The district court granted 
the Neighbors’ motion to dismiss and dismissed the complaint 
without prejudice. The district court concluded the commis-
sion’s waiver of compliance with Resolution 2209-16 was 
arbitrary. It declined to address the constitutional issues raised 
in light of the legal insufficiency of the petition and the commis-
sion’s unwarranted waiver of the requirements of Resolution 
2009-16, and stated landowners had the option of filing another 
petition with the commission in compliance with the resolu-
tion. Landowners appeal, and the Supreme Court affirms. 

Reasoning: (1) Resolution 2009-16 provides the specific 
procedural and substantive requirements for a valid zoning 
petition. Neither the county nor Landowners complied with 
those requirements. “The powers of a self-government unit, 
unless otherwise specifically provided, are vested in the lo-
cal government legislative body and may be exercised only by 
ordinance or resolution.” § 7-1-104, MCA. Resolution 2009-16 
provides the standards for “Part 1” zoning petitions in Carbon 
County, and to waive some requirements for one petition may 
insert uncertainty into the process for future petitioners, future 
protesters, and the public, and raise due process concerns. The 
Court affirms the dismissal of the complaint without prejudice, 
and the district court’s determination to not reach constitu-
tional issues until they are properly before it.

Justice Cotter’s Dissent: While it is true that county of-
ficials must comply with governing statutes in making zoning 
decisions, no parallel authority requires local officials to comply 
with their own ordinances. Neighbors suffered no prejudice, 
as shown by the fact they were able to collect protests from 
landowners holding 60.7 percent of the total affected acreage. 
More egregiously is the district court and majority’s refusal 

Feature Article | Supreme Court Case Summaries

Editor’s note: This article contains summaries of 
selected Montana Supreme Court cases. Summaries of all 
Montana Supreme Court cases are available at brennan-
lawandmediation.com/mt-supreme-court-summaries /
timeline/
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to resolve the constitutional issues raised by Landowners. The 
constitutionality of the protest provision was fully briefed in the 
district court and in this Court. The issue is properly presented 
and ripe for decision. It is a waste of the parties’ and the courts’ 
resources not to resolve this issue now.

STATE V. WEBER
2016 MT 138 (June 7, 2016) (Wheat, J.) (5-0,reversed)
Issues: (1) Whether the district court abused its discretion 

by refusing to admit the inventory list offered by defense coun-
sel; (2) whether the district court abused its discretion by limit-
ing defense counsel’s examination of defense a investigator; and 
(3) whether defense counsel rendered ineffective assistance of 
counsel by failing to admit the evidence.

Short Answer: (1) No; (2) no; and (3) yes. Reversed and 
remanded for a new trial

Facts: Weber was a janitor at Sidney High School. He was 
working the night a tool used to cut metal and steel went miss-
ing from the high school shop classroom. The principal later 
identified Weber on surveillance video in the shop the night 
the plasma cutter disappeared. After an investigation, the state 
charged Weber with theft in excess of $1,500.

Weber’s trial counsel had two goals in trial: to deny that 
Weber took the plasma cutter, and to show the plasma cutter 
was worth less than $1,500, which would reduce a conviction to 
a misdemeanor.

On cross-examination of the shop teacher, Weber’s counsel 
attempted to introduce an inventory spreadsheet as evidence. 
The state objected for lack of foundation, as the shop teacher 
had not created the spreadsheet and could not verify that the 
plasma cutter on the spreadsheet was the same one stolen from 
the school. Weber’s counsel attempted to lay proper founda-
tion, but was unable to get the spreadsheet into evidence. 
Similarly, he had difficulty getting in evidence that the cutter 
was worth less than $1,500 through his investigator.

Procedural Posture and Holding: The jury found Weber 
guilty of felony theft, determining the plasma cutter was worth 
more than $1,500. Weber moved for a new trial, the district 
court denied the motion and Weber was sentenced to four years 
in prison, all deferred. Weber appeals from the order deny-
ing the motion for a new trial and the evidentiary rulings, and 
also raises claims of ineffective assistance. The Supreme Court 
reverses and remands for a new trial.

Reasoning: (1) The spreadsheet was likely admissible under 
multiple hearsay exceptions and was clearly admissible as a 
business record. Weber’s counsel was not properly prepared 
and the district court did not abuse its discretion in denying 
admission of the list. Counsel failed to lay foundation for the 
admission of the list before he began asking questions about its 
content.

(2) Similar to the mistakes made regarding the spreadsheet, 
counsel’s questions jumped directly to the content and final 
conclusion on value. The district court properly sustained the 
objections to the investigator’s testimony because Weber’s 
counsel failed to establish a foundation for the investigator’s 
conclusions.

(3) The Court concludes for two reasons that there is “no 
plausible justification” for Weber’s counsel’s mistakes. First 

it concludes trial counsel’s failure to gain admission of the 
inventory list falls outside of the “wide range of reasonable 
professional assistance” provided for under Strickland because 
he arrived at trial unprepared and uninformed regarding the 
inventory list and the manner in which to lay foundation for its 
admission. It next concludes there is no plausible justification 
for counsel’s failure to establish a key element of Weber’s de-
fense, the market value of the plasma cutter, when the evidence 
was available. The first prong of Strickland is met. The second 
Strickland prong, prejudice, is also met. Trial counsel’s failures 
prejudiced Weber’s right to a fair trial. Weber has demonstrated 
a reasonable probability that, but for trial counsel’s deficient 
performance, the outcome would have been different.

IN THE MATTER OF CC
2016 MT 174 (July 19, 2016) (Cotter, J.) (5-0,reversed)
Issue: Whether the district court erred in failing to pro-

vide a detailed statement of facts justifying CC’s involuntary 
commitment.

Short Answer: Yes. Reversed and remanded
Facts: In September 2014, the Lincoln County Attorney 

petitioned the district court for an order of involuntary com-
mitment, alleging CC suffered from a mental disorder requiring 
commitment. A mental health professional form the Western 
Montana Mental Health Center requested the petition be filed, 
asserting that CC posed an imminent danger to herself and 
others. The district court issued an order finding probable cause 
and appointing an attorney, a statutory friend, and a profes-
sional person. Upon request by her attorney, CC was examined 
by a professional person of her own choosing. In October 2014, 
the district court concluded CC did not suffer from a mental 
disease and dismissed the petition.

Two weeks later, a police officer was dispatched to CC’s 
home at about 5 a.m. via a 911 call. The officer spoke with CC 
for several minutes, and while her behavior was unusual and 
she had a loaded shotgun, the officer concluded no further ac-
tion was necessary.

Several days later, the officer responded to a call from CC’s 
neighbor, who reported that CC was on her front porch at 4:45 
a.m. and that she felt threatened by CC’s odd behavior and 
threatening statements. The officer arrested CC for disorderly 
conduct. While transporting CC to detention, the officer heard 
her having a conversation with Satan, in which CC was saying 
that some unidentified male, presumably the officer, must be 
killed before CC arrived at the jail. CC was booked, and the of-
ficer found ammunition in her pockets but no weapons. The jail 
staff transported her to the ER for a mental health evaluation, 
which occurred several hours later. Nancy Huus, who evaluated 
CC, found CC calm and functional when she examined her.

The next day, the Lincoln County Attorney filed a second 
petition seeking involuntary commitment due to mental disor-
der. The district court held a hearing and both the officer and 
Huus testified. Huus testified that CC displayed symptoms of 
paranoid schizophrenia, and recommended that CC be com-
mitted to the state hospital for observation, assessment, and 
treatment.

Summaries, page 26
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Employers have limited options to comply 
with coming FLSA overtime regulations

By Erin MacLean 
Freeman  and MacLean, P.C.

In 2014, President Barack Obama directed the Secretary 
of Labor to update overtime regulations in a presidential 
memorandum, entitled “Updating and Modernizing Overtime 
Regulations (memorandum).”2 That directive culminated in 
a final rule issued by the United States Department of Labor 
(DOL) and announced on May 18, 2016 (Final Rule).  The 
memorandum states that the Final Rule is to have the purpose 
and outcome of “updating the overtime regulations, which will 
automatically extend overtime pay protections to over 4 million 
workers within the first year of implementation.”3  The DOL 
gave us a heads up that this rulemaking was coming over a year 
ago, on July 6, 2015, when it issued its Notice of Proposed Rule 

Making.  At that time, 
the DOL informed us 
of what it intended, but 
many people believed 
that Congress would 
take action to stop the 
implementation of the 
proposed rule.  No such 
action has occurred to 
stop or delay the imple-
mentation of the Final 
Rule, which contains a 
directive that compli-
ance be met for all appli-
cable employees by Dec. 
1, 2016.

For those not famil-
iar with the FLSA, it “es-
tablishes the minimum 
wage, overtime pay, re-
cordkeeping, and youth 
employment standards 
affecting employees in 

the private sector and in federal, state and local governments.”4 
The Final Rule increases the minimum amount that salaried or 
exempt workers must be paid and automatically updates the 
salary threshold every three years, based on wage growth over 
time.5  Specifically, beginning Dec. 1, the exempt employee 
threshold will go from $455/week to $913/week ($47,476 per 
year).6  The Final Rule does not make any changes to the duties 
test for executive, administrative and professional employees.7  
Neither does it address non-exempt employment or overtime 
pay for non-exempt employees.  The DOL has issued a “fact 

sheet” to assist with compliance with the Final Rule, entitled 
“Fact Sheet: Final Rule to Update the Regulations Defining and 
Delimiting the Exemption for Executive, Administrative, and 
Professional Employees.”8  Attorneys may find it helpful to 
refer to this “fact sheet” when discussing the Final Rule and its 
implementation with clients.

The Montana Department of Labor and Industry (DOLI) 
enforces the FLSA, along with applicable Montana specific wage 
and hour laws, through its Employment Relations Division, 
Wage and Hour Unit.9  According to the DOL, implementation 
of the Final Rule will affect 11,000 Montana employees.10  Due 
to the significant number of individuals expected to be affected 
by the Final Rule, Montana employers should be aware that 
noncompliance with the Final Rule could result in complaints 
filed with the DOLI and could result in fines levied against 
employers by the DOLI.

Employers who are aware of the Final Rule are currently 
trying to determine the best way for their businesses to address 
the required changes for affected exempt employees, prior to 
December’s implementation date.  Truth be told, their options 
are limited.  However, in its “Labor Blog” entry, from May 18, 
2016, the DOL addresses a nationwide “misperception” that 
the only way to comply with the Final Rule for white-collar 
employees who earn less than $47,476 is to “change them from 
salaried to hourly employees.”11  In the blog, Dr. David Weil, 
the administrator of DOL’s Wage and Hour Division, asserts 
that employers have a “wide range of options” in responding 
to the changes implemented in the Final Rule by the Dec. 1, 
implementation date.12  Those options are specified by Dr. Weil 
as follows:

Feature Article | Overtime Regulations

About this article

This article was initiated by the Health Care Law 
Section of the State Bar of Montana. It is intended to 
provide to bar members Fair Labor Standards Act (FLSA)1 
updates and information related to overtime pay for 
exempt employees that will affect law firms and their 
business clients, in addition to affecting many Montana-
based health care providers.  The Section’s Council meets 
monthly to keep Section members apprised of develop-
ments in laws and policy decisions that affect health care 
providers.  The Section also develops and hosts CLE events 
on health care law-related subjects and initiates potential 
Montana Lawyer articles written by Section members.  

Working Overtime
Barring any last-minute congres-
sional action, a U.S. Department 
of Labor update of overtime 
regulations will take effect Dec. 1.  
According to the DOL, the Final Rule 
will affect 11,000 Montana em-
ployees, and noncompliance could 
result in fines against employers. 
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n Raise salary and keep the employee exempt from over-
time: Employers may choose to raise the salaries of employees 
to at or above the salary level to maintain their exempt status, if 
those employees meet the duties test (that is, the duties are truly 
those of an executive, administrative or professional employee). 
This option works for employees who have salaries close to the 
new salary level and regularly work overtime.
n Pay overtime in addition to the employee’s current salary 

when necessary: Employers also can continue to pay their newly 
overtime-eligible employees the same salary, and pay them 
overtime whenever they work more than 40 hours in a week. 
This approach works for employees who work 40 hours or fewer 
in a typical workweek, but have occasional spikes that require 
overtime for which employers can plan and budget the extra 
pay during those periods. Remember that there is no require-
ment to convert employees from salaried to hourly in order to 
calculate their overtime pay! 
n Evaluate and realign hours and staff workload: 

Employers can ensure that workload distribution, time and 
staffing levels are all managed appropriately for their white-col-
lar workers who earn below the salary threshold. For example, 
employers may hire additional workers.13

Dr. Weil also notes that the Final Rule broadens the defini-
tion of salary basis to allow non-discretionary bonuses and 
incentive payments (including commissions) to satisfy up to 
10 percent of the standard salary test requirement.14  He also 
reminds employers that the FLSA does not affect flexible work 
arrangements or the way in which employee related documen-
tation is kept, and he asserts that the Final Rule “renews an 
important promise of the Fair Labor Standards Act for millions 
of white-collar workers: A long day’s work should lead to a fair 
day’s pay.”15  Although the options referenced by Dr. Weil do 
not appear to be as wide in range as he asserts, these are the op-
tions for employers suggested by the DOL.16

Many business organizations are opposed to the changes 
contained in the Final Rule, but, some entities, including the 
Economic Policy Institute, support the changes, asserting that 
the update will work to help members of the middle class and 
lower-income families who will be affected by the changes.17  
The only exemption for the implementation date that the DOL 
issued is “a limited non-enforcement policy for providers of 
Medicaid-funded services for individuals with intellectual or 
developmental disabilities in residential homes and facilities 
with 15 or fewer beds.”18  The DOL has clarified that the appli-
cable non-enforcement period for this limited group of busi-
nesses will last from Dec. 1, 2016, to March 17, 2019.19  For all 
other business entities in the United States, they are required to 
comply with the Final Rule by Dec. 1, 2016.  

Some action has been taken toward the goal delaying the 
implementation of the Final Rule and challenging its legality.   
In September 2016, the United States House Rules Committee 
debated a Republican-supported bill intended to delay the 
implementation of the changes contained in the Final Rule 
by six months.  Proponents of the bill argued that businesses 
were not given enough time to adjust those changes.  Also, over 
50 business groups, including the U.S. and Texas Chambers 
of Commerce,20 and a coalition of 21 states have filed legal 

complaints challenging the rule. The lawsuits challenge the le-
gality of the Obama administration’s promulgation of the Final 
Rule under the current statutory scheme, and the U.S. Chamber 
of Commerce argues that the DOL exceeded its statutory au-
thority in issuing the regulation by violating the Administrative 
Procedure Act.21  However, none of these actions has resulted, 
as of the date of the submission of this article, in delaying the 
implementation of the Final Rule.  Without further congres-
sional or court action, businesses will have no way to avoid the 
requirement that they comply with the Final Rule as of Dec. 1.  

Erin MacLean of Freeman and MacLean, P.C., in Helena is chair of 
the State Bar of Montana’s Health Care Law Section. 
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What lawyers should know about 
constructive receipt, structured fees

By Robert W. Wood

Constructive receipt is a fundamental tax concept that can 
have a broad and frightening impact.  According to the IRS, you 
have income for tax purposes when you have an unqualified, 
vested right to receive it. Asking for payment later doesn’t change 
that.1  The idea is to prevent taxpayers from deliberately manipu-
lating their income.   

The classic example is a bonus check available in December, 
but which the employee asks to hold until Jan. 1.  Normal cash 
accounting suggests that the bonus is not income until paid. 
But the employer tried to pay in December, and made the check 
available.  That makes it income in December, even though it is 
not collected until January.

Constructive receipt is an issue only for cash method taxpay-
ers like individuals.  Accrual basis taxpayers (like most large 
corporations) have constructive receipt built into the accrual 
method.  The accrual method says you have income when all 
events occur that fix your right, if the amount can be determined 
with reasonable accuracy.2  

Thus, in accrual accounting, you book income when you send 
out an invoice, not when you collect it.3  But for cash method 
taxpayers, the IRS worries about “pay me later” shenanigans. The 
tax regulations say that a taxpayer has constructive receipt when 
income is credited to the taxpayer’s account, set apart, or other-
wise made available to be drawn upon.4  

On the other hand, there is no constructive receipt if your 
control is subject to substantial limitations or restrictions.  There 
is considerable discussion of what substantial limitations or 
restrictions prevent constructive receipt.  For example, what if the 
employer cuts the check on Dec. 31 but tells the employee he can 
either drive 60 miles to pick it up, or he’ll mail it?  

The employer may book this as a December payment (and 
issue a Form W-2 or 1099 that way). But the recipient may have 
a legitimate position that it isn’t income until received.  Such 
mismatches occur frequently, and there’s little to suggest there’s 
manipulation going on.

Legal Rights
Whether they know it or not, lawyers deal with constructive 

receipt issues all the time.  Suppose a client agrees orally to settle 
a case in December, but specifies that the money is to be paid in 
January. In which year is the amount taxable? The mere fact that 

1  Childs v. Comm’r, 103 T.C. 634, 654 (1994), aff’d, 89 F.3d 856 (11th Cir. 1996).  
2  Treas. Reg. §§ 1.446-1(c)(1)(ii), 1.451-1(a).
3  Rev. Rul. 84-31, 1984-1 C.B. 127.
4  See Treas. Reg. § 1.451-2.

the client could have agreed to take the settlement in Year 1 does 
not mean the client has constructive receipt. 

The client is free to condition his agreement (and the execu-
tion of a settlement agreement) on the payment in Year 2. The 
key will be what the settlement says before it is signed.  If you sign 
the settlement agreement and condition the settlement on pay-
ment next year, there is no constructive receipt.

In much the same way, you are free to sell your house, but to 
insist on receiving installment payments, even though the buyer 
is willing to pay cash. However, if your purchase agreement 
specifies you are to receive cash, it is then too late to change the 
deal and say you want payments over time.  The legal rights in the 
documents are important.  

If a case settles and funds are paid to the plaintiff’s lawyer 
trust account, it is usually too late to structure the plaintiff’s pay-
ments.  Even though the plaintiff may not have actually received 
the money, his lawyer has.  For tax purposes, a lawyer is the agent 
of his client, so there is constructive (if not actual) receipt.  

Suppose that Larry Lawyer and Claudia Client have a con-
tingent fee agreement calling for Larry to represent Claudia in 
a contract dispute.  If Larry succeeds and collects, the fee agree-
ment provides that Claudia receives two-thirds and Larry retains 
one-third as his fee.  Before effecting the one-third/two-thirds 
split, however, costs are to be deducted from the gross recovery.

Suppose that Larry and Claudia succeed in recovering $1 mil-
lion in September 2016.  Before receiving that money, however, 
Larry and Claudia become embroiled in a dispute over the costs 
($50,000) and the appropriate fee.  Larry and Claudia agree that 
$25,000 of costs should first be deducted. However, Claudia 
claims that the other $25,000 in costs is unreasonable and should 
be borne solely by Larry.  

Furthermore, Claudia asserts that a one-third fee is unreason-
able, and that the most she is willing to pay is 20 percent as a legal 
fee.  Larry and Claudia try to resolve their differences but cannot 
do so by the end of 2016.  In January 2017, the $1 million remains 
in Larry’s law firm trust account.  What income must Larry and 
Claudia report in 2016? 

Undisputed amounts
Arguably, there is a great deal that is not disputed.  Larry 

and Claudia appear to have agreed that $25,000 in costs can be 
recouped, and that Larry is entitled to at least a 20 percent fee.  Of 
course, it is not yet clear if that 20 percent fee should be com-
puted on $950,000, or on $975,000.  

However, Larry is entitled to at least $25,000 in costs and to at 
least a $190,000 fee, for total income of $215,000.  Perhaps that is 
undisputed.  Looking at Claudia, it is not yet clear how much she 
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will net from the case.  Yet the minimum Claudia will get would 
be by applying the provisions in the fee agreement.  

Thus, taking the $50,000 as costs, Claudia should receive 
two-thirds of $950,000, or $633,270.  Even under Larry’s read-
ing of the fee agreement, this is the amount to which Claudia is 
entitled.   She might receive more if her arguments prevail. 

How much should Larry and Claudia report as income?  You 
might say that you don’t have enough information to make that 
decision, and you would probably be right.  After all, you don’t 
really know whether Larry and Claudia have agreed that partial 
distributions can be made, or if they are taking the position that 
they won’t agree to anything unless the entire matter is resolved.

However, that does not appear to be so.  Indeed, the posi-
tions of the parties seem clear that each is already entitled to some 
money.  That gives rise to income, regardless of whether they 
actually receive the cash. If they have a legal right to the money 
and could withdraw it, that is constructive receipt, if not actual 
receipt.

Any talk of withdrawal should invite discussion of restric-
tions and partial agreements.  For example, what if you add to 
the fact pattern that, while these are the negotiating positions of 
Larry and Claudia, neither of them will agree to any distributions, 
treating the entire amount as disputed.  Does that mean neither 
has any income in 2016?  Does it matter what documents are 
prepared?

The answer to the latter question is surely yes.  Good docu-
mentation always goes a long way to helping to achieve tax goals. 
For example, an escrow agreement acknowledging that all of the 
money is in dispute and prohibiting any withdrawal until the 
parties agree, might contraindicate income.  

If there is a document each party signs agreeing that they 
disagree and that no party can withdraw any amount until they 
both agree in writing, that should be pretty convincing.  Even so, 
I am not sure it is dispositive to the IRS.  It may be hard to argue 
with the fact that the parties’ positions speak for themselves, and 
that some portions of the funds are undisputed.  

Besides, there is a strong sentiment that a lawyer is merely the 
client’s agent.  Presumptively, settlement monies in the hands 
of the lawyer are already received by the client for tax purposes. 
Let’s also consider the defendant in this example.  

The defendant paid the $1 million in 2016.  Depending on 
the nature of the payment, it seems reasonable to assume that the 
defendant will deduct it in 2016.  It will likely issue one or more 
IRS Forms 1099 too, probably to both Larry and Claudia in the 
full amount of $1 million each.  How will Larry and Claudia treat 
those Forms 1099?

There may be a variety of possibilities.  Assuming both Larry 
and Claudia argue the entire amount is in dispute, one approach 
might be to footnote Form 1040, line 21 (the “other income” 
line), showing the $1 million payment.  Then, they might subtract 
the $1 million payment as disputed and in escrow and therefore 
not income, netting zero on line 21.  There is probably no perfect 
way to do this.

Escrows and qualified settlement funds
This also may invite questions about the nature of the escrow 

itself.  Is it an escrow, or could it be a qualified settlement fund 
(sometimes called a QSF or a 468B trust)?  If the fund is a QSF, 

the defendant would be entitled to its tax deduction, and yet 
neither Larry nor Claudia would be taxed on the fund’s earnings.  
The fund itself would be taxed, but only on the earnings on the $1 
million, not the $1 million itself.  

A QSF is typically established by a court order and remains 
subject to the court’s continuing jurisdiction.5   In our example, 
there is no court supervision, so it seems unlikely that the escrow 
could be a QSF.  If the fund is merely an escrow, either Larry or 
Claudia should be taxable on the earnings in the fund, but not 
on the principal until the dispute is resolved and the disputed 
amount is distributed.  

Unlike a QSF, escrow accounts are typically not separately 
taxable, so one of the parties must be taxable on the earnings.6  
Normally, the escrow’s earnings would be taxable to the beneficial 
owner of the funds held in escrow.7 Either Larry or Claudia (or 
both) could be viewed as beneficial owners.  Therefore, an agree-
ment specifying who will be taxed on the disputed funds while 
held in escrow can be wise.  

Structured legal fees too
Contingent fee lawyers who are about to receive a contingent 

fee are allowed to “structure” their fees over time.  But if they 
receive the funds in their trust account it is too late to structure.  
In fact, it is too late to structure fees if the settlement agreement is 
signed and the fees are payable.

A lawyer who wants to structure legal fees must put the docu-
ments in place before the settlement agreement is signed.  Just 
as in the case of the plaintiff discussed above, legal rights are at 
stake.  In general, a contingent fee lawyer is entitled to condition 
his or her agreement on a payment over time.

In reality, of course, it is the client of the plaintiff’s lawyer that 
has the legal rights and is signing the settlement agreement.  That 
is why a lawyer wanting to structure fees must build that concept 
into the settlement agreement.  Usually, legal fee structures are 
not installment payments by the defendant.  

Rather, the settlement agreement will specify the stream of 
payments, and call for the contingent fee to be paid to a third 
party that makes those arrangements.  As you might expect, it is 
important for each element of the legal fee structure to be done 
carefully, to avoid the lawyer being taxed before he or she receives 
installments.  But the entire concept of structured legal fees must 
begin with being mindful of the constructive receipt doctrine.

Understandably, cash basis taxpayers do not want to be taxed 
on monies before they actually receive them.  However, the con-
structive receipt doctrine can upset this expectation. Constructive 
receipt can often be avoided through careful planning, and 
proper documentation.   

Qualified settlement funds
The rules of constructive receipt seem to be thrown out the 

window when using this important and innovative settlement 
device.  A QSF is typically set up as a case is being resolved. The 

5  Treas. Reg. § 1.468B-1(c)(1).
6  See Treas. Reg. §§ 1.468B-6, 1.468B-7.   
7  Rev. Rul. 77-85, 1977-1 C.B. 12 (IRB 1977), modified on other grounds, IRS An-
nouncement 77-102 (1977).
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Attorneys Brandi Ries, left, and Robin Turner, center, are shown receiving the Montana Board of Crime Control’s 2016 Innovative Commu-
nity Improvement Award from Deb Matteucci, executive director of the Montana Board of  Crime Control.

Feature Article | Award Winners

Ries, Turner honored for leadership on  
domestic violence, sexual assault issues

By Montana Lawyer Staff

In September, Brandi Ries and Robin Turner were honored 
with the Montana Board of Crime Control’s 2016 Community 
Improvement Award. 

Ries and Turner, who are co-chairs of the State Bar’s Justice 
Initiatives Committee, received the award for their leadership on 
domestic violence and sexual assault issues. 

This included a series of articles on domestic violence in the 
Montana Lawyer, to which Ries and Turner each contributed 
articles, and developing a statewide, daylong continuing legal edu-
cation program.

Patty Fain, the Montana Supreme Court statewide pro bono 
coordinator, nominated Ries and Turner for the award.

“Brandi and Robin spent countless hours leading our 

Committee, preparing materials, arranging speakers and offering 
their own expertise and passion for the rights of victims all across 
Montana and at every opportunity,” Fain said in her nomination.

Turner and Ries have both been advocates on domestice vio-
lence and sexual assault issues throughout their careers. 

Ries’ Missoula practice areas include family law, orders of pro-
tection, estates, and probate. She has also been an adjunct profes-
sor at the Alexander Blewett III School of Law at the University of 
Montana since 2015, teaching domestic violence theory and legal 
practices. She won the 2014 Pro Bono Attorney of the Year Award 
from the Missoula Family Violence Council.

Turner is the public policy and legal director of the Montana 
Coalition Against Domestic and Sexual Violence in Helena, where 

Award, page 29



Page 21www.montanabar.org
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Expert advice on using expert witnesses
By Sharon D.  Nelson, Esq. and John W. Simek 

Sensei Enterprises

In the summer of 2016, author Simek had the pleasure of 
joining a Pennsylvania Bar Association panel made up of both 
testifying experts and judges to explore how to find and effec-
tively use a good expert. 

It seemed to author Nelson, sitting in the audience, that she 
was hearing a series of rapid-fire tips so she endeavored to jot 
them down, in no particular order, to offer the collective wisdom 
of the panel. Here are some of the many valuable tips she heard:
n It’s important to find an expert who will be cool under fire, 

as they must survive cross-examination with their credibility 
intact – this is the most dangerous moment in litigation.
n It can be helpful to watch a video deposition of the expert 

(if available) to see how cool under the fire the expert is – or is 
not.
n It is important that the expert’s testimony be concise and to 

the point.
n The expert should avoid technical or obtuse language.
n Body language is always significant – no smirking or look-

ing sarcastic.
n A great trait for an expert to have is to use analogies that 

summon up pictures for a jury, e.g. “It was the size of a soccer 
ball” or “It weighed as much as a 5 pound bag of sugar.”
n Lawyers need to train their experts – many don’t testify all 

the time.
n Lawyers should comprehensively know their expert’s CV.
n Make sure the expert knows it is OK to say “I don’t know.”
n Make sure the expert knows it ok to pause after a question 

is asked to collect his/her thoughts.
n Encourage the expert to tell a story and encourage the 

expert to think of his/her role as a teacher.
n Urge the expert to use TV and sports analogies likely to be 

familiar to a jury.
n If you want your expert to treat you with respect, you must 

do the same – make sure the expert is promptly advised of case 
developments, especially those that impact the expert’s calendar.
n Don’t assume the expert is always available to you –  the 

expert has other clients to manage too.
n Don’t write the expert’s affidavit or report – a good expert 

will not sign an affidavit or report that does not reflect the ex-
pert’s opinion. You don’t want “an expert for hire” – that always 
shows and hurts your case.
n It is OK to ask if your expert could phrase something dif-

ferently. But if the expert is uncomfortable with the change, try 
to understand why – a good expert is probably right and being 
careful to stick to the strict truth.
n Research your experts on social media to avoid surprises. 

There are some who are quite unprofessional on social media – 
and the other side will find anything that reflects badly on the 
expert.
n Be familiar with their writings (books and articles and, if 

they are speakers, what they speak on – the other side may well 
cite the expert’s own words in a cross-examination).
n Watch out for experts who just want the business and will 

tell you anything – make sure the expert’s CV matches your need 
for testimony. Mismatches are common – and never turn out 
well.
n Clearly establish your expert’s credentials in court.
n Be familiar with your expert’s prior testimony in cases.
n Make sure the expert is properly attired – professional and 

not casual.
n Make sure you rehearse with your expert. Make questions 

easy to understand – there have been cases where there were 
so many double negatives that the expert had no idea what to 
answer.
n Follow the wise advice of your expert: e.g. if your expert has 

said “avoid asking about whether a computer virus could have 
resulted in child pornography being downloaded” – then avoid 
it – your expert is trying to keep you away from a cesspool, so try 
not to jump in with both feet.
n Provide all the relevant information you have to the expert 

–  it won’t go well if the expert is confronted on the stand with 
information you had and didn’t share – happens all the time.
n If your case involves technology, don’t assume you know 

how technology works – knowing a little bit can be more danger-
ous than knowing nothing

Understand that this is a mish-mosh of tips, colorfully pre-
sented by judges and experts who had been on the front lines and 
had the stories to prove it. The tips are by no means comprehen-
sive, but they sure offered a lot of practical and often overlooked 
advice!

The authors are the president and vice president of Sensei 
Enterprises, Inc., a legal technology, information security and 
digital forensics firm based in Fairfax, Va. Contact information: 703-
359-0700; www.senseient.com
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Feature Article | State Law Library

New director, reference librarian join State Law Library
By Joe Menden

The State Law Library of Montana in Helena recently wel-
comed two new faces: Sarah McClain began work as the Director 
of the Law Library in late September. Damon Martin began as 
Reference Librarian in late July. 

Before starting at the law library, McClain practiced in the 
Portland, Oregon, area, most recently as an attorney at the 
Lake Oswego firm Marandas Sinlapasai, P.C. Before that, she 
was an attorney and program manager at Catholic Charities 
Immigration Legal Services.  She earned her law degree from 
Willamette University College of Law in Salem, Oregon, in 2007. 

The job is a homecoming for McClain, a native Montanan 
who grew up in Missoula and Helena. Her sister now lives in 
Helena, and her parents are planning to move back, reuniting her 
entire immediate family. 

She was drawn to the director job because of its emphasis on 
complex research and analysis. She also appreciated the library’s 
mission to increase outreach and accessibility to rural areas, say-
ing she gained a love for rural areas during her time working for 

Catholic Charities.
She said that as library director she will work with the 

Supreme Court’s Access to Justice Commission evaluating forms 
for self-represented litigants. She also hopes to improve the 
library’s contact senior citizens, schools and the state’s incarcer-
ated population.

McClain replaces Lisa Mecklenberg Jackson, who left earlier 
this year to become executive director of the Montana Innocence 
Project. 

Martin replaces longtime reference librarian Susan Lupton, 
who retired in late 2015.

Martin practiced in Lake County prior to joining the Law 
Library. He said his previous experience working in psychiatric 
group homes sparked an interest in family law and led him to 
pursue a law degree.

Martin said the library has a wide variety of resources that 
many attorneys find helpful. The library has Westlaw access, 
which is appealing to attorneys who prefer that legal research 
service but don’t have access to it in their practice, and a number 
of secondary resources that are great for newer attorneys.

The State Law Library in Helena recently welcomed Director Sarah McClain and Reference Librarian Damon Martin. 
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ETHICS
• Cybersecurity in the Law and the Eff ect of Cyber 

Crime on Attorneys | February 2016
• At the Table: Practical and Ethical Guidance for Plea 

Negotiations | April 2015
• Ethics and Social Media | April 2015
• Don’t Let the Cloud Rain on You | March 2014
• Ethics and Managing Business Risk in the Law Firm 

| March 2014
• Ethics and Elder Law | February 2013
• Understanding Behavioral Addictions in the Legal 

Professional | March 2013
• Stress, Compassion Fatigue and Dealing with 

Emotion al Clients | April 2013
• Do Loose Lips Sink Ships? Ethical Implications of 

Confi dentiality Agreements | April 2013
• Ethics and Elder Law Part I | April 2013
• Ethics and Elder Law Part II | April 2013
Substance Abuse & Mental Illness (Ethics)
• From Distressed to De-stressed | May 2016
• A Lawyer’s Toolbox When Substance Abuse Hits 

Close to Home | May 2014 
• Identifying and Treating PTSD | March 2014
• The Aging Lawyer | February 2013
• Ethical Duties and the Problem of Attorney 

Impairment | January 2013
• Is it Time to Retire? | November 2012
• SAMI Smorgasbord | May 2012
APPELLATE PRACTICES AND PROCEDURE
• Appellate Practice Tips: Brief Writing and Oral 

Argument | December 2015

• Appellate Practice Tips: Ground Zero | March 2012
BANKRUPTCY
• Rules Update - Bankruptcy Local Rules | April 2012
BUSINESS LAW
• A Limited Primer on Montana Insurance Coverage 

Issues | June 2016
• Avoiding Malpractice Claims | January 2016
FAMILY LAW
• Montana Child Support Enforcement Guidelines 

Revisited | February 2016
• Mediating Cases Touched by Domestic Violence | 

October 2015
• Child Support Cases from an ALJ Perspective Part I 

| April 2014
• Child Support Cases from an ALJ Perspective Part 

II | May 2014
• 2013 Legislative Changes to Family Law Statutes | 

December 2013 
• Limited Scope Representation Part I | September 

2013
• Limited Scope Representation Part II | September 

2013 
• Attorney’s Guide to the Guidelines | August 2013
• A Primer on Divorce | August 2013
• Parenting Plans | August 2013
• Standing Masters’ Observations | June 2013 
• Divorce Coaching | April 2013
• Hendershott v. Westphal - Practical Implications | 

April 2013 
• Facilitating Co-Parent Communication with 

OurFamilyWizard.com | January 2013

• Social Networking and Family Law | January 2013 
• How NOT to Mess Up Children During a Divorce 

Proceeding | April 2012
• Drafting Family Law Briefs to the Montana 

Supreme Court | April 2012
• Settlement Conference Do’s and Don’ts | March 

2012
GOVERNMENT
• SB 355 Update -- New Developments in Exempt 

Water February 2015
• Recurring Issues in the Defense of Cities and 

Counties
HEALTH CARE
• Demystifying Reference Based Pricing & Determin-

ing Whether it Will Work for Your Client | April 2016
• Investigating Health Care Fraud in MT | January 

2016
• Health Care Law -- 2015 Montana Legislative 

Update | June 2015
• Anti-Trust Issues in Health Care | November 2014
• A Look Inside: OCR Compliance Audits | April 2013
LABOR AND EMPLOYMENT
• Contested Case Procedures Before the Department 

of Labor and Industry | May 2012
LAW OFFICE MANAGEMENT & TECH
• Top Tech tips for Tomorrow’s Law Practice  | January 

2016
• Corporate Counsel Institute: Alternative Billing and 

Auditing: Viable Alternatives to the Billable Hour?
PROBATE & ESTATE PLANNING
• Estate Planning Basics | January 2016
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Feature Article | Risk Management

Exercise caution to prevent your 
good deeds from being punished

By Mark Bassingthwaite 
ALPS Risk Manager

As a risk manager, I have had numerous opportunities to 
ask attorneys who have been sued for malpractice “What was 
the learning?” One common response has been this. “There is 
a bit of truth in the old saying that no good deed goes unpun-
ished.” While the stories behind such responses vary, there are 
common insights I felt were worth passing along. 

Often the experience ended up being a reminder that even 
if you simply agree to do a favor for or share a little free legal 
advice with someone, whether you want it to be the case or not, 
that person is a client. Never forget that the creation of an at-
torney/client relationship isn’t about what your intent was. It’s 
more about how the individual interacting with you responded 
and was their response reasonable or foreseeable under the 
circumstances. There is little middle ground here. If you agree 
to do a little legal work as a favor or agree to answer a brief legal 
question, understand that you may very well be held account-
able for the eventual outcome even if you didn’t have all the 
facts. If this doesn’t work for you, then either say no, clearly 
document in writing the nature of your limited role, or docu-
ment that the advice shared was based upon a limited amount 
of information and as such should not be relied upon. Just who 
are the types of people to be concerned about with this? From 
my discussions with attorneys over the years the list certainly 
includes friends, a friend or family member of a good client, 
neighbors, extended family members, a member of the congre-
gation of the church you attend, a stranger down on their luck, 
and the list goes on.

Another comment frequently shared is this: “I knew I 
shouldn’t have agreed to take that client on.” I am repeatedly 
told that if your gut (or a staff member) tells you caution is in 
order, listen to that and say no. The good news is that there 
is no rule that says you must agree to accept every client who 
walks in the door or that you must answer every caller’s ques-
tion. If a prospective client behaves irrationally, has an agenda, 
is confrontational, has needs (or deadlines) that you are unable 
to meet, or can’t afford your fee, politely decline the matter. 
The alternative of agreeing to take the matter on often results 
in a horrible headache. It isn’t worth it because time after time 
I am told that these situations not only evolved into a collec-
tion problem, but also resulted in the filing of a disciplinary 
complaint and/or a malpractice claim solely because the desired 
outcome never materialized.

The above missteps are often compounded with a related 
misstep that is perhaps best described as the unintentional 

pushing of one’s comfort zone. Out of a genuine desire to help 
someone, the attorney agreed to provide assistance in an area 
of law not regularly practiced. The attorneys who have shared 
these kinds of stories often state that they started these “good 
deed” but problematic representations with the best of inten-
tions. Then they’ll finally admit that procrastination and “real 
client” matters eventually got in the way of their coming up to 
speed or following through. Here’s how I see it. Don’t dabble 
if you are not prepared to follow through in providing com-
petent representation. Giving advice in a vacuum or viewing 
the request as a favor, as opposed to real legal work, can be a 
serious mistake. The standard of care isn’t lower because it’s a 
favor or you’re not getting paid. And never forget this: Friends 
and family do sue. If you wouldn’t be comfortable handling the 
work for a stranger, you are not qualified to do it for a friend or 
family member. 

This “comfort zone” problem doesn’t just apply to an at-
torney’s legal skill set. Interpersonal skills can come into play 
as well. For example, if an attorney accepts a confrontational 
individual as a client but at the same time lacks the skill set to 
effectively work with such clients, this attorney is walking into a 
problem of his own creation. Understand that no one gets along 
well with everyone. Sometimes two individuals simply are not 
going to be able to work well together. When thinking about 
accepting a new matter, consider the individual in addition 
to their matter and accept the fact that there are going to be 
certain types of individuals with whom you will not work well. 
That’s OK. Learn to identify potential problem situations and 
develop a respectful way to say no when these situations arise.

In spite of a recognition that perhaps a “no” is called for, 
from time to time attorneys will continue to make the decision 
to accept a problem client and they will try to justify the deci-
sion by expressing a desire to help someone out, to do a good 
deed. Given this reality, the final advice that I can share if you 
do find yourself feeling similarly is this: Document everything. 
For example, based upon faith and trust in personal relation-
ships with family friends or extended family members, it is 
easy to assume everyone is on the same page. Don’t get overly 
comfortable here. Again, friends and family do sue. While 
the normal course of documentation, such as fee agreements, 
may not be deemed necessary, thorough documentation of the 
decision-making process certainly is. Similarly, confrontational 
or demanding clients are not to be avoided just because they 
are difficult to interact with. Here one must be extra diligent 
in keeping these clients apprised of the status of their matter 
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The district court held an adjudicatory hearing a few days 
later. Huus, the officer, the neighbor, the neighbor’s sister, and 
CC testified.

Procedural Posture and Holding: At the conclusion of 
the hearing, the district court orally concluded that CC should 
be involuntarily committed to the Montana State Hospital for 
90 days. The state presented the court with a prepared order, 
which the court signed, and which included findings and 
conclusions. After the hearing, CC moved to amend the written 
order to conform to the oral pronouncement, noting the oral 
pronouncement did not include a finding of need nor a hospital 
authorization for involuntary medication. The district court de-
nied the motion. CC appeals, and the Supreme Court reverses.

Reasoning: Section 53-21-127(8)(a) requires a district court 
to make a detailed statement of facts to support an involuntary 
commitment order. The state urges the court to apply the doc-
trine of implied findings, which the Court has occasionally done 
in involuntary commitment cases. It declines to do so here, as 
that would require expanding the doctrine to affirm a commit-
ment order “that is beyond ‘bare-bones’ and ‘spartan.’” ¶ 23.

REINLASODER V. CITY OF COLSTRIP
2016 MT 175 (July 19, 2016) (Rice, J.) (5-0,reversed)
Issue: Whether the district court erred in denying Colstrip’s 

motion for judgment as a matter of law when Reinlasoder did 
not dispute that he had sexually harassed an employee.

Short Answer: Yes. Reversed and remanded for entry of 
judgment for Colstrip

Facts: Colstrip discharged Reinlasoder from his position 
as Colstrip’s chief of police in May 2012, a position he had 
held since May 2004. Reinlasoder sued Colstrip for wrongful 
discharge, and Colstrip answered that it had fired him for good 
cause. Colstrip alleged numerous instances of misconduct, 
including pornographic emails, lying on his job application, 
insubordinate conduct, intimidating a female dispatcher, and 
sexually harassing a female dispatcher.

At trial, Reinlasoder introduced a letter from a female 
Colstrip dispatcher to the mayor, complaining about sexu-
ally inappropriate statements Reinlasoder had made to her. 
Kroll testified to the incident as stated in the letter, although 
on cross she admitted it happened a week earlier than the date 
she gave in the letter. According to her testimony, Reinlasoder 
invited her to view pornography with him because he thought 
she looked like a “freaky kind of girl that would like porn.” 
Reinlasoder introduced a witness statement corroborating the 
incident as described by the dispatcher, and the witness testi-
fied. Finally, a video deposition of an officer who witnessed the 
incident was also introduced, and was consistent with the other 
testimony. Reinlasoder did not dispute that the incident oc-
curred, saying only that he could not recall it. 

Procedural Posture and Holding: Colstrip moved for judg-
ment as a matter of law at the close of Reinlasoder’s case, argu-
ing his undisputed sexual harassment constituted good cause 
for termination as a matter of law. The district court denied the 
motion, and the jury returned a verdict for Reinlasoder, award-
ing him $300,000 in damages. Colstrip renewed its motion for 

JMOL, and the district court again denied it. Colstrip appeals, 
and the Supreme Court reverses.

Reasoning: An employer has good cause to terminate an 
employee when it has a legitimate business reason for the termi-
nation. An employer is given substantial discretion when the 
discharged employee is in a managerial position, as Reinlasoder 
was. The female dispatcher’s testimony at trial, corroborated by 
two officers in the department, established that she was sexu-
ally harassed. His testimony that he could not recall the event 
is insufficient to create a genuine issue of material fact. Nor is 
the dispatcher’s incorrect statement of the exact date sufficient 
to create an issue of material fact. The crucial material fact was 
whether Reinlasoder made the comments to the dispatcher. He 
did not dispute that he did.

IN RE THE MARRIAGE OF WAGENMAN
2016 MT 176 (July 19, 2016) (Wheat, J.) (5-0,reversed)
Issue: (1) Whether the district court erred in denying 

Tammy’s Rule 60(b) motion to amend the final decree of dis-
solution, and (2) whether the district court erred in awarding 
attorney’s fees to Matt.

Short Answer: (1) Yes, and (2) yes. Reversed and remanded 
Facts: Matt and Tammy Wagenman married in 1996, and 

jointly petitioned for dissolution in 2012, each appearing pro 
se. They have no children, and used the self-help dissolution 
forms approved by the Court. In the “real property” section 
of the petition, they indicated they own their marital home in 
Shepherd. In another section of the petition, they stated the 
real property should be distributed as described in a property 
settlement agreement, signed and dated Sept. 1, 2011, which 
details the distribution of the marital assets and debts. The real 
property division allowed Matt to stay in the marital home as 
long as he made timely mortgage payments, and required him 
to refinance the home within one year and remove Tammy 
from the mortgage or the property would be sold. Upon sale or 
refinancing, each party would receive 50 percent of the equity. 
The petition stated the home was valued at $250,000 with a loan 
balance of $112,000.

Matt and Tammy appeared for a hearing, and the district 
court granted the dissolution after a two-minute hearing.  The 
final decree did not enter the property and debt distribution 
from Exhibit A and did not incorporate Exhibit A. Instead, 
the court distributed the marital home to Matt and entered a 
mortgage debt of $180,000 to Matt, an amount unsubstantiated 
by the record.

Over the next two years, the parties disentangled their assets. 
Because Matt had neither sold the house nor paid Tammy any 
equity two years after the dissolution, Tammy hired an attorney 
in May 2014, who sent a letter to Matt stating she was going to 
proceed with the property distribution under the decree. Matt 
hired an attorney in August 2014, at which time both parties 
discovered the district court had failed to incorporate Exhibit A 
into the decree.

At that point, Matt asked Tammy to file a quitclaim deed 
pursuant to the decree. In September 2014, Matt moved to 
compel the quitclaim deed from Tammy, and requested attor-
ney fees incurred in bringing the motion. Tammy responded by 

Summaries, from page 15

Summaries, next page
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filing a Rule 60(b)(6) motion to amend to incorporate Exhibit A 
as originally requested.

Procedural Posture and Holding: The district court held a 
hearing in October 2014. Matt testified that Tammy had forged 
his name on the dissolution documents, and he had not signed 
them. After supplemental briefing, the district court denied 
Tammy’s motion and granted Matt’s, and awarded Matt his at-
torney fees. Tammy appeals and the Supreme Court reverses.

Reasoning: (1) The district court applied the Essex test to 
determine whether Tammy had alleged circumstances extraor-
dinary enough to support a Rule 60(b)(6) motion, and found 
she had not. The court reasoned that Tammy was aware of the 
court’s decree and that waiting two and a half years was not 
reasonable, concluding she was not blameless.

The terms of a separation agreement are binding on a dis-
trict court unless the court finds the agreement unconscionable. 
Here, the district court found in the final decree that the peti-
tioners’ proposed division of property and debt was equitable. 

In filling out the final decree form, the district court left most 
of the form blank, lending support to Tammy’s argument that 
the court was relying on Exhibit A to equitably distribute the 
marital estate.

Without Exhibit A, the final decree fails to comply with § 
40-4-201(4)(a) and (b), which require the decree to include 
the terms for settlement of property and debt. A district court 
cannot substitute its property division in lieu of the parties’ 
division unless it finds the parties’ agreement unconscionable. 
Thus, under the first Essex factor, the district court’s legal er-
ror created extraordinary circumstances sufficient to support 
Tammy’s 60(b)(6) motion.

The second Essex factor requires the movant to have acted 
within a reasonable time. Tammy filed her motion within eight 
days of discovering the error, which the Court concludes is 
reasonable.

Finally, the Court concludes Tammy is blameless for failing 
to discover the issue, and the error was not due to her actions. 
Therefore, the district court abused its discretion in denying 
Tammy’s motion to amend and is reversed.

Risk, from page 25

Summaries, from previous page

by thoroughly documenting all interactions and decisions to 
include keeping all substantive email that has been exchanged. 
Why? Because if at some later point you become involved in the 
classic attorney’s word versus client’s word battle, absent sup-
porting documentation, you will likely lose that one. Now think 
about it, if any client is going to start the “he said, she said” 
battle, it’s going to be the confrontational or demanding client. 
Don’t get caught off guard.

My intention in writing this article is not to try to convince 
you to never do a good deed for someone else. I will readily 
acknowledge that many, if not most, good deeds turn out just 

fine. Someone who really needed the assistance of an attorney 
received that valuable help and that’s a good thing; but as the 
above demonstrates, sometimes things do spin out of control 
in unanticipated ways and perhaps the insights shared may 
help prevent something similar from happening to you. I have 
no problem with you making a decision to go ahead and do a 
good deed as long as you remember to be intentional and smart 
about it. 

ALPS Risk Manager Mark Bassingthwaighte, Esq. has conducted 
over 1,000 law firm risk management assessment visits, presented 
numerous continuing legal education seminars throughout the 
United States, and written extensively on risk management and 
technology.

Advanced Business Law for CPAs
The Montana Society of CPAs is offering a course on 

Advanced Business Law for CPAs on Monday, Nov. 14, in 
Bozeman.

The 8-hour course will provide instruction on complex legal 
issues that come up every day for CPAs and how to respond 

to them.  The course covers legal issues in employment, social 
media/privacy, e-business, intellectual property, corporate law, 
securities, business taxes, environmental regulation, and public 
company matters. Montana CLE credit is pending.

Online registration is available at mspca.org under 
“Professional Development.”

406-683-6525
Montana’s Lawyers Assistance Program Hotline

Call if you or a judge or attorney you know needs help with  
stress and depression issues or drug or alcohol addiction .

Upcoming CLE of Interest

http://montanabar.site-ym.com/?page=LAP
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legal aid organizations nationwide to launch a legal self help 
website:  MontanaLawHelp.org. Containing free legal informa-
tion and legal forms that could be used by people to address 
their legal problems on their own, MontanaLawHelp.org was 
a way for MLSA to provide people with the legal information 
they needed. 

At the same time, MLSA recognized that it needed to 
expand its funding base. In 2002, MLSA sought new funding 
for domestic violence services and became among the first civil 
legal aid organizations in the nation to apply for and receive a 
Violence Against Women Act (VAWA) grant.  Other grants 
soon followed, and in 2002 MLSA was also among the first 
recipients of LSC’s Technology Initiative Grants (TIG), grants 
that have enabled MLSA to pursue multiple technology in-
novations in order to increase access to civil legal aid for more 
Montanans.  

MLSA also worked to develop its AmeriCorps Volunteer 
program in order to expand services to low-income Montanans 
across the state. From 2002 to 2014, MLSA sponsored an 
AmeriCorps VISTA project that placed 25-30 AmeriCorps 
VISTA members each year around Montana in order to build 
capacity for access to justice and economic security for non-
profit organizations. In 2009, MLSA partnered with the Office 
of Consumer Protection and Victim Services , and the Montana 
Supreme Court’s Office of the Court Administrator to establish 
the Justice for Montanans AmeriCorps Project, which placed 
13 members at Court Self Help Centers, the Attorney General’s 
Office of Consumer Protection, and MLSA.  The program 
expanded to include the State Bar of Montana in 2012 and now 
places 18 members at partner organizations and MLSA, play-
ing a central role in increasing access to justice for low income 
Montanans. 

MLSA at 50 – and looking ahead
Today, MLSA operates out of three central offices in Helena, 

Missoula, and Billings, and provides services with 13 attorneys 
and two Tribal Advocates. Satellite offices on the Blackfeet and 
Rocky Boy’s Reservations and in Bozeman help further MLSA’s 
reach. Significant cuts to congressional LSC funding in 2009 
and 2011 resulted in further office closures and staff layoffs, 
including the closure of MLSA’s Butte office in 2011, but MLSA 
worked to mitigate the impact of these cuts by expanding its 
self-help legal programs and technologies, which continue to 
reach people in need across the state.

 In 2015, more than 68,000 people visited MontanaLawHelp.
org for legal information, while nearly 2,100 pro se documents 
were finalized using LawHelp Interactive forms. MLSA’s work 
to build a robust pro bono attorney program has further helped 
to fill in the gaps, with more than 405 pro bono attorneys vol-
unteering their time and expertise in 2015 to provide legal help 
to low-income Montanans. MLSA directly helped 7,300 clients 
and family members address their civil legal problems in 2015.

Civil legal aid services make a huge difference in the lives of 
individual clients. When Jason, for example, first began to con-
sider filing for a dissolution of his marriage, he knew he needed 

legal help. His wife was abusive towards him, and although pro 
se dissolution forms existed, he found filling out the forms to be 
overwhelming.  He contacted MLSA for help, where MLSA staff 
attorney Ed Higgins agreed help him as a pro bono attorney. 
Higgins helped Jason fill out the dissolution forms and Jason 
was soon able to separate from his wife and move out on his 
own.  Later, when expressing his thanks to Higgins, Jason said, 
“Ed is my Superman, he saved me from my Kryptonite… There 
aren’t enough words in the dictionary to tell him how grateful I 
am.” 

Having access to a civil legal program like MLSA had a ma-
jor impact on Jason, but, as Higgins pointed out, he almost fell 
through the cracks. “In theory, the way that the system has been 
set up, he’s supposed to go and do this himself. There aren’t 
resources available, generally, for an attorney to represent him.” 
Gaps continue to exist between the number of people to whom 
MLSA can provide services and the number of people who need 
legal aid. More than 6,345 people contacted MLSA for help in 
2015, but MLSA could take only 3,114 cases. With just one at-
torney available for every 12,133 people living in poverty (com-
pared to one attorney available for every 274 Montanans not 
living in poverty), MLSA needs the help of pro bono attorneys 
and increased resources to make sure obtaining justice isn’t like 
winning the lottery. 

As MSLA looks back on the last 50 years of service to the 
people of Montana, it is clear that together we have accom-
plished a lot. In the 50 years since MLSA was founded, and in 
the face of funding cuts and policy changes, MLSA has worked 
hard to continue to provide civil legal aid to those who need 
it most. Every year, thousands of people who would otherwise 
have no access to an attorney or fair access to the justice system 
were able to present their cases in a court of law and have their 
voices heard.  None of this would have been accomplished 
without the support of community members or the help of pro 
bono attorneys, who allow MLSA to bridge the gap between 
those we serve and those we cannot.  So as MLSA celebrates its 
50th Anniversary and looks toward the next 50 years of civil 
legal aid in Montana, we just want to say: Thank you. Together, 
we have made great strides in increasing access to justice for all 
Montanans, and we can all be proud of the work we do.  

If you are interested in learning more about MLSA or in 
signing up as a volunteer for MLSA’s pro bono program, please 
visit www.mtlsa.org, or contact pro bono coordinator Angie 
Wagenhals at 406-543-8343 ext.207; or awagenha@mtlsa.org. 

Emma O’Neil is Development Associate at Montana Legal Services 
in Helena. 

MLSA, from page 13 WANT TO HELP?
If you are interested in learning more about 
MLSA or in signing up as a volunteer for MLSA’s 
pro bono program, please visit www.mtlsa.
org, or contact pro bono coordinator Angie 
Wagenhals at 406-543-8343 ext.207; or awa-
genha@mtlsa.org. 
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Tax, from page 19

Award, from page 20

IRS provides that a fund is a “qualified settlement fund” if it satis-
fies each of the following:

It is established pursuant to an order of, or is approved by, 
specified governmental entities (including courts) and is subject 
to the continuing jurisdiction of that entity; 

It is established to resolve or satisfy one or more claims that 
have resulted or may result from an event that has occurred and 
that has given rise to at least one claim asserting certain liabilities; 
and 

The fund, account, or trust must be a trust under applicable 
state law, or its assets must otherwise be segregated from other 
assets of the transferor.8

Section 468B trusts allow defendants to pay money into the 
trust and be entirely released from liability in a case.  Yet the 
plaintiffs and their counsel do not have income until the money 
comes out. Normally, tax law is reciprocal.  The 468B trust is a 
kind of holding pattern, where no one is (yet) taxed on the prin-
cipal or corpus of the trust. 

Even so, the defendant can deduct the payment.  Any interest 
earned on the monies in the trust are taxed to the trust itself. 

In some cases, even after receipt of settlement proceeds, one 
can still invoke QSF treatment.  If you meet the rules, you can 
elect after the fact to have QSF treatment.

This extraordinary rule allows you to retroactively designate a 
bank account as a QSF if you meet two tests: 

This relation-back election gives everyone more time to 
determine if a structure is a better alternative than cash.  In many 
(if not most) cases, a structure will be preferable as a means of 
achieving tax savings, retirement goals, investment returns and 

8  Treas. Reg. § 1.468B-1(c).

even asset protection. 
Although the requirements for a relation-back election are 

not too tough, obtaining the defendant’s signature can be dif-
ficult. After all, the defendant may not be thrilled about losing 
the litigation.  However, many defendants can be won over to 
sign (signing on one or more documents after settlement can be 
innocuous) by a good explanation of the plaintiff’s tax planning 
opportunities.  Moreover, sometimes a judge may be helpful in 
persuading the defendant to help.

Conclusion
Increasingly, plaintiffs, defendants and their counsel are 

finding that QSFs can provide tax efficiency and allow the time 
needed to evaluate structured settlement alternatives. This is on 
top of their most classic purpose, helping co-plaintiffs to resolve 
their own disputes about who gets what following a defendant’s 
settlement.  A 468B trust allows the defendant to pay its money 
and obtain a court approved release, so the defendant is entirely 
out of the litigation even if the trust holds the money for months 
or years before distributing it to the plaintiffs and their counsel.  
Not coincidentally, the defendant also is entitled to a tax deduc-
tion when the money first goes into the trust.

Ideally, a QSF should be set up before the settlement agree-
ment is signed and before the money is paid.  A week or two is 
usually enough time to do everything.  Sometimes, though, for 
whatever reason, the plaintiff’s attorney will end up with a signed 
settlement agreement and money in the bank, only then realizing 
that the clients want to structure their recoveries, and/or that an 
attorneys’ fee structure for the lawyers would be advantageous.

Robert W. Wood is a tax lawyer with www.WoodLLP.com, and 
the author of numerous tax books including Taxation of Damage 
Awards & Settlement Payments (www.TaxInstitute.com).  This dis-
cussion is not intended as legal advice.

she represents the interests of Montana’s victims and community-
based domestic and sexual violence service providers before the 
Montana Legislature, and represents survivors of sexual assault 
in civil legal matters. She also is a frequent lecturer on domestic 
violence and sexual assault issues.

Turner said that in some circles, domestic violence is not seen 
as a legal topic. But she pointed out that the issue arises for so many 
attorneys in so many types of cases — divorce and family law, 
criminal law, and immigration to name a few — that recognizing 
the signs and knowing how to deal with the dangers without doing 
more harm are concrete skills that attorneys should learn.

“Not all of us went to law school to deal with those risks,” she 
said. 

“To fully assist violence survivors, we need more volunteer 

attorneys to stand with survivors whose abusive partners use the 
court system as a weapon instead of a shield to abuse a survivor yet 
again. Brandi and Robin have made great strides in constructing a 
platform on which we continue to build to do just that,” Fain said. 
“At every turn and with every opportunity, Brandi and Robin lead 
the legal community toward the opportunity to be a life-changing 
force for survivors across the state.”

Webinar Series Coming

The State Bar’s Justice Initiatives Committee will present 
a series of CLE webinars on domestic violence in 2017.
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Job Postings and Classified Advertisements
CLASSIFIEDS Contact | Email Joe Menden at jmenden@montanabar.org or call 406-447-2200. To see more 
job listings, post a resume, and find job search resources, visit the State Bar of Montana’s online Career 
Center at jobs.montanabar.org.

ATTORNEYS

ADMINISTRATIVE LAW JUDGE: The Montana Department of 
Labor and Industry seeks an Administrative Law Judge in the Of-
fice of Administrative Hearings. Go to http://dli.mt.gov/jobopen-
ings for a full listing, including job overview, qualifications, and 
instructions on how to apply. Closes Nov. 18.

ASSISTANT FEDERAL PUBLIC DEFENDER - WYOMING TRIAL: 
The Federal Public Defender for the Districts of Colorado and 
Wyoming seeks a superior trial attorney to join our branch office 
in Cheyenne, Wyoming. Send applications to: Kim W. Bechard, 
Administrative Officer, Office of the Federal Public Defender, 633 
17th Street, Ste. #1000, Denver, CO 80202 To see a full job listing, 
visit jobs.montanabar.org.

ASSOCIATE ATTORNEY:  Bohyer, Erickson, Beaudette & Tranel, 
P.C. seeks an associate attorney with 2-7 years of litigation experi-
ence, preferably with experience in insurance defense and insur-
ance coverage.  Applicants must be admitted to practice in Mon-
tana.  Bohyer, Erickson, Beaudette & Tranel offers a competitive 
salary and benefits package. Please submit a cover letter, resume 
and writing sample to John Bohyer at jbohyer@bebtlaw.com.   
Applicants can visit the firm’s website for information regarding 
the firm at www.bebtlaw.com.

LITIGATION ATTORNEY: Crowley Fleck PLLP seeks a litigation 
attorney with 2-4 years experience to practice in our Billings, 
Montana office.  Successful applicant must be licensed in Mon-
tana, have a strong academic record, solid research and writing 
capabilities. Competitive salary and benefits. All applications will 
be held in confidence. Please submit cover letter, resume, writ-
ing sample and law school transcript to Crowley Fleck PLLP, Attn: 
Joe Kresslein, P.O. Box 2529 Billings, MT 59103-2529; or email to 
jkresslein@crowleyfleck.com. Visit our website at www.crowley-
fleck.com.

LITIGATION ATTORNEY: Hall & Evans, LLC, is seeking an Associ-
ate with a minimum of 3 years of litigation experience to work 
with our existing major national clients in Montana. If you are 
looking for an employer who appreciates dedicated employees 
with a strong desire for excellence, then this opportunity is per-
fect for you. Apply online at www.hallevans.com. You will need to 
complete an online employment application, upload your cover 
letter, resume, and writing sample.  Please be aware that selected 
candidates will be required to provide a writing sample for re-
view prior to an interview.  

STAFF ATTORNEY: SAFE Harbor, a nonprofit domestic and 
sexual violence prevention and intervention agency located in 
Polson, Montana seeks a full-time staff attorney to provide holis-
tic civil legal services to victims of domestic violence, sexual as-
sault, and stalking in Lake County and on the Flathead Reserva-
tion. Applicants must be admitted to practice in Montana. Please 

send cover letter, resume, two references, and writing sample to 
deeann@safehabormt.org. Visit jobs.montanabar.org to see full 
listing. 

PERSONAL INJURY: Utah Advocates is a busy personal injury 
practice that handles a wide range of accident cases with es-
tablished offices across the state of Utah and Washington. We 
are in need of an attorney in Montana, experience preferred in 
negligence and personal injury law. However, we will consider 
admitted entry-level candidates as well. We will be opening two 
new office branches in Billings and Missoula. Candidates must 
be licensed to practice in Montana. Candidates must be highly 
motivated, self-starters, and want to grow a firm. Please submit 
cover letter and resume to amontero@lawdbd.com.

PARALEGALS/LEGAL ASSISTANTS

ARE YOU LOOKING TO WORK with a great, hard-working team 
where you will expand your skills and knowledge within the 
industry?  Silverman Law Office, located in Helena and Boze-
man, is seeking two (2) experienced and passionate full-time 
paralegals to join our Helena and Bozeman office.  As a paralegal, 
you will assist attorneys working with clients on probate, estate 
planning, real estate, business, and transactional matters.  This 
position requires expertise in use of Microsoft Word and Excel, 
as well as outstanding proofreading and writing skills. The right 
candidate(s) must possess knowledge of legal procedures, or-
ganizational skills, ability to prioritize workflow assigned by nu-
merous team-members, and the ability to work independently.  
A full benefit package and competitive wage will be offered to 
successful candidates. Please send a resume, cover letter, and 
writing sample to julie@mttaxlaw.com.

PARALEGAL: BKBH is looking for an experienced paralegal to 
join our litigation team in the Helena office.  This is a fulltime 
position with salary DOE and a comprehensive benefit package. 
Ideal candidates will have at least 2 years of experience review-
ing/summarizing medical records, documents for production, 
and discovery. Responsibilities include, but are not limited to: 
calendaring, scheduling depositions, summarizing medical re-
cords, preparing voluminous documents for production and dis-
covery and preparing medical chronologies. apply by sending a 
cover letter and resume to Stephanie Doyle at stephanie@bkbh.
com; or P.O. Box 1697, Helena, MT 59624 before Nov. 18. See the 
listing at jobs.montanabar.org for qualifications and more in-
formation

PARALEGAL: Busy, 4-lawyer litigation firm in Great Falls seeks 
paralegal with minimum of 2 years of litigation experience. 
Must have worked in personal injury litigation, and have basic 
familiarity with medical records and billing, discovery processes, 
and internet research/investigation. Must be able to adapt to 
processes, and be able to get work done on time. The job of-
fers a great deal of autonomy, and we expect diligence in case 
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management. Starting wage is $15.00/hour. After six month 
probation, a successful candidate will see a raise of $2.00 - $5.00 
per hour, depending on achievement during the probationary 
period. We also offer a 401(k) with a minimum annual contribu-
tion, assistance toward your health insurance, and regular PTO 
accrual. We work hard to maintain a pleasant place to work, and 
we think we succeed. Then again, everyone says that, so you can 
decide for yourself at the interview!

ATTORNEY SUPPORT/RESEARCH/WRITING

ENHANCE YOUR PRACTICE with help from an AV-rated attorney 
with 33 years of broad-based experience. I can research, write 
and/or edit your trial or appellate briefs, analyze legal issues or 
otherwise assist with litigation. Please visit my website at www.
denevilegal.com to learn more. mdenevi@bresnan.net, 406-210-
1133..

COMPLICATED CASE? I can help you sort through issues, design 
a strategy, and write excellent briefs, at either the trial or ap-
pellate level. 17+ years’ experience in state and federal courts, 
including 5 years teaching at UM Law School and 1 year clerking 
for Hon. D.W. Molloy. Let me help you help your clients. Beth 
Brennan, Brennan Law & Mediation, 406-240-0145, babrennan@
gmail.com.   

BUSY PRACTICE? I can help. Former MSC law clerk and UM Law 
honors graduate available for all types of contract work, includ-
ing legal/factual research, brief writing, court/depo appear-
ances, pre/post trial jury investigations, and document review. 
For more information, visit www.meguirelaw.com; e-mail robin@
meguirelaw.com; or call 406-442-8317.

ON DEMAND LITIGATION SUPPORT: When things get busy, 
increase your productivity without increasing overhead. Out-
source legal research, writing, and other litigation tasks to David 
Sulzbacher, a Montana and North Dakota licensed attorney with 
clerkship, civil litigation, and criminal experience in Montana 
courts. $75/hr for speedy and high quality briefs, pleadings, 
memoranda, doc review, etc. Call 406-407-7079 or email david@
thefreelanceassociate.com.

OFFICE SPACE/SHARE

GREAT FALLS: Looking for attorney to share fully furnished 
office and legal assistant in Great Falls, MT. Reasonable terms. 
Great view. For more information email: ageiger@strainbld.com; 
406-727-4041.

MEDIATION

MEDIATION AND ARBITRATION SERVICES: Please contact 
Carey E. Matovich, Matovich, Keller & Murphy, P.C., Billings, MT, 
406-252-5500, or email at cmatovich@mkmfirm.com.

CONSULTANTS & EXPERTS

FORENSIC DOCUMENT EXAMINER: Trained by the U.S. Secret 
Service and U.S. Postal Inspection Crime Lab. Retired from the 
Eugene, Ore., P.D. Qualified in state and federal courts. Certified 
by the American Board of forensic Document Examiners. Full-

service laboratory for handwriting, ink and paper comparisons. 
Contact Jim Green, Eugene, Ore.; 888-485-0832.  Web site at 
www.documentexaminer.info. 

BOARD CERTIFIED VOCATIONAL EXPERT: 42 years experi-
ence providing vocational expert services to Montana attorneys. 
Professional member of the American Board of Vocational Ex-
perts, National Association of Forensic Economics, International 
Association of Rehabilitation Professionals, and the American 
Rehabilitation Economics Association. I have provided testimony 
in FELA, personal injury, marital dissolution, medical malprac-
tice, workers’ compensation, and wrongful death cases. Norman 
W. Johnson, M.S., CRC, ABVE/F, www.normjohnsoncrc.com , 
nwjcrc@charter.net   406-883-0398

BOARD CERTIFIED VOCATIONAL EXPERT: 42 years’ experience 
providing vocational expert services to Montana, Washington 
and Idaho attorneys. Professional member of the American 
Board of Vocational Experts, National Association of Forensic 
Economics, International Association of Rehabilitation Profes-
sionals, and the American Rehabilitation Economics Associa-
tion. I have provided testimony in FELA, personal injury, marital 
dissolution, medical malpractice, workers’ compensation, and 
wrongful death cases. Norman W. Johnson, M.S., CRC, ABVE/F, 
www.normjohnsoncrc.com , nwjcrc@charter.net   406-883-0398, 
406-249-5303 cellular.

COMPUTER FORENSICS, DATA RECOVERY, E-DISCOVERY: Re-
trieval and examination of computer and electronically stored 
evidence by an internationally recognized computer forensics 
practitioner. Certified by the International Association of Com-
puter Investigative Specialists (IACIS) as a Certified Forensic 
Computer Examiner. More than 15 years of experience. Quali-
fied as an expert in Montana and United States District Courts. 
Practice limited to civil and administrative matters. Preliminary 
review, general advice, and technical questions are complimen-
tary. Jimmy Weg, CFCE, Weg Computer Forensics LLC, 512 S. Rob-
erts, Helena MT 59601; 406-449-0565 (evenings); jimmyweg@
yahoo.com; www.wegcomputerforensics.com.

BANKING EXPERT: 34 years banking experience. Expert banking 
services including documentation review, workout negotiation 
assistance, settlement assistance, credit restructure, expert 
witness, preparation and/or evaluation of borrowers’ and 
lenders’ positions. Expert testimony provided for depositions 
and trials. Attorney references provided upon request. 
Michael F. Richards, Bozeman MT 406-581-8797; mike@
mrichardsconsulting.com.

EVICTIONS

EVICTIONS LAWYER: We do hundreds of evictions statewide. 
Send your landlord clients to us. We’ll respect your “ownership” 
of their other business. Call for prices. Hess-Homeier Law Firm, 
406-549-9611, ted@montanaevictions.com. See website at www.
montanaevictions.com.



Page 32 November 2016

State Bar of Montana
P.O. Box 577
Helena MT 59624

Montana
LawyerState Bar  

of  
Montana




